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TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


WEDNESDAY, APRIL 18, 1956 


Hovss or RepresENTATIVES, 
Antitrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
On House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

oo Representatives Celler (chairman), Rogers, Quigley, 
Keating, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The CuarrMan. The committee will come to order. 

The Chair wishes to read a brief statement. 

Today the Antitrust Subcommittee will commence hearings on H. R. 
11, introduced by Representative Patman, which would amend sec- 
tion 2 (b) of the Clayton Act as amended by the Robinson-Patman 
Antiprice Discrimination Act. Additional bills identical to H. R. 
11 have been introduced and will be considered in these hearings. 
These bills are H. R. 1840, introduced by Representative Rogers of 
Colorado, a distinguished member of the Judiciary Committee; H. R. 
9487, introduced by Representative Thompson of New Jersey; H. R. 
89, introduced by Representative Curtis of Missouri; H. R. 2577, intro- 
duced by Representative Dawson of Utah; H. R. 2611, introduced by 
Representative Lesinski of Michigan; H. R. 2690, introduced by Rep- 
resentative Williams of New Jersey; and H. R. 2850, introduced by 
Representative Holifield of California. 

uring the hearings the committee will also consider H. R. 8395, 
introduced by Representative Roosevelt, to amend sections 3 and 4 
of the Clayton Act. 

H. R. 11 by Mr. Patman and H. R. 1840 by Mr. Rogers and the 
companion bills would amend section 2 (b) of the Clayton Act by 
limiting the so-called “good faith” defense provided by that sub- 
section to alleged price discriminations only im those cases where the 
effect of the discriminations does not substantially lessen competition 
or tend to create a monopoly. The purpose of these bills is to modify 
the doctrine enunciated by the Supreme Court in the Standard Ou 
Company of Indiana v. Federal Trade Commission (840 U. S. 231 
(1951)). In that case the Court ruled that if a seller could show that 
his price differential was made in good faith to meet a lawful and 
equally low price of a competitor he could establish a complete de- 
fense to a charge of price discrimination. 

Since 1951, the year the Supreme Court decided the Standard of 
Indiana case, most associations representing smal] businesses have 
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— critical of the effect of the Court’s decision upon their member- 
ship. 

Generally the statements of the representatives of small business 
as to the effects of the Standard of Indiana case indicate that this seg- 
ment of the industrial community is disturbed that the Court’s ruling 
may result in a return to the business conditions existing prior to the 
enactment of the Robinson-Patman Act. 

However, the Federal Trade Commission, the agency primarily con- 
cerned with enforcement of antiprice discrimination laws, has in- 
formed the subcommittee that its experience to date does not indicate 
that the Standard Oil decision has hampered enforcement of the Clay- 
ton Act. The Federal Trade Commission states “that any recom- 
mendation for a change in the law at this time is premature.” 

And I want to say that my reading of this statement of the Federal 
Trade Commission does not imply that we are in accord or discord. 

Further, the Department of Justice has informed the subcommittee 
that to overrule the Standard Oil case, for all practical purposes, 
would render the “good faith” proviso meaningless. The Justice De- 
partment states it is unable to recommend enactment of H. R. 11 and 
similar bills because it does not believe the solution of the competitive 
problems involved “lies in denying sellers the opportunity to make 
sales in good faith competition with other sellers.” 

Again I will say that my reading of the opinion of the Justice De- 
partment does not by any stretch of the imagination represent the 
views of the committee or represent views contrary. 

There are many perplexing questions arising from these bills on 
which the subcommittee desires enlightenment and welcomes the views 
to be presented, especially the views of the authors of the bills. The 
Chair wants to make it clear that the subcommittee will approach these 
problems in an objective manner and will be guided by the evidence 
presented at these hearings. 

H. R. 8395 introduced by Representative Roosevelt amends section 3 
of the Clayton Act prohibiting tying clauses and exclusive dealing. 

Section 1 of the bill expands section 3 of the Clayton Act by adding 
“services or facilities” to the commerce coming within the restrictions 
of the act. The act is further expanded by making illegal not only 
those acts which prevent a lessee or purchaser from using or dealing 
in goods of a competitor of the lessor or seller, but also any conduct 
“which operates against (his) freedom of choice in using or dealing 
in such goods.” 

H. R. 8395 would further amend the present section 3 by enacting the 
Supreme Court’s test of section 3 in the Standard Stations case (Stand- 
ard Oil of California v. U. S., 337 U.S. 293 (1949) ) to make exclusive 
practices illegal where their— 
effect * * * may be to prevent or eliminate a substantial amount of competition 
in any section, community or trading area. 

A new subsection (b) to section 3 of this bill would make it unlawful 
to be a party to any act which interferes with the freedom of choice 
of any purchaser, lessee, licensee or grantee to conduct his business 
as an independent businessman as he deems best, unless expressly speci- 
fied by contract. 

Subsection (b) also provides that a prima facie case may be estab- 
lished by showing a threat to cancel, terminate or refuse to renew 
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a contract to sell, lease, license, or franchise, for reasons not expressly 
specified in the agreement, where the supplier engaged in a substantial 
amount of trade in the trading area to which the threat of cancellation 
applies. Upon proof being made of a prima facie violation the 
burden of rebutting the prima facie case shall be upon the person 
charged and may be rebutted by affirmatively showing justification or 
good cause. 

Section 3 of H. R. 8395 also amends section 4 of the Clayton Act 
to provide that a litigant in a private antitrust case obtaining equi- 
table relief may recover cost of his suit including a reasonable attor- 
ney’s fee. Section 3 would be amended further, to provide that plain- 
tiffs in private antitrust actions may move the court to certify whether 
or not their cause of action is based on probable cause. If the court 
does so certify, the cost of plaintiff’s suit and reasonable attorney’s 
fees shall be recoverable from the United States if the plaintiff does 
not prevail in the final judgment, unless the Attorney General affirm- 
atively shows the plaintiff will not suffer undue hardship if such costs 
are borne by himself. 

The subcommittee will hear testimony from all points of view on 
the problems posed by this legislation during the course of this hearing. 

Copies of the bills to be considered at these hearings will be intro- 
duced into the record at this point. 

H. R. 11, H. R. 2611, H. R. 2690, H. R. 2850, H. R. 9487, H. R. 89, 
H. R. 1840, H. R. 2577 and H. R. 8395 are as follows: 


{H. R. 11, 84th Cong., Ist sess.] 
A BILL 
DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws against 
unlawful restraints and monopolies, commonly designated “antitrust” laws, which 
among other things prohibit price discriminations ; to aid in intelligent, fair, and effec- 
tive administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of opportunity of all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1914, as amended 
(15 U.S. C. 13 (b) ), is hereby amended to read as follows: 

“Seo. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete 
defense for a seller to show that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet 
an equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 
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(H. R. 2611, 84th Cong., 1st sess.] 
A BILL 
DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws against 
unlawful restraints and monopolies, commonly designated “antitrust’”’ laws, which 
among other things prohibit price discriminations; to aid in intelligent, fair, and effec- 
tive administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 

rice discriminations is to secure equality of Cpeartenity of all persons to compete in 
rade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
mvunopolies, and for other purposes’, approved October 15, 1914, as amended 
(15 U. 8. C.13 (b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete 
defense for a seller to show that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet 
an equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 


(H. R. 2690, 84th Cong., 1st sess.] 
A BILL 
DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws against 
unlawful restraints and monopolies, commonly designated “antitrust’’ laws, which 
among other things prohibit price discriminations ; to aid in intelligent, fair, and effec- 
tive administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of eee of all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as amended 
(15 U. S. C. 13 (b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: Provided, however, That unless 
the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce it shall be a complete defense 
for a seller to show that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.” 
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(H. R. 2850, 84th Cong., 1st sess.] 
A BILL 
DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws against 
unlawful restraints and monopolies, commonly designated “antitrust’’ laws, which 
among other things prohibit price discriminations ; to aid in intelligent, fair, and effec- 
tive administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of opportunity of all persons te compete in 
trade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended 
(15 U.S. C. 13 (b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
uished, the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: Provided, however, That unless 
the effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce it shall be a complete defense for a 
seller to show that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of 
u competitor, or the services or facilities furnished by a competitor.” 


(H. R. 9487, 84th Cong., 2d sess.] 
A BILL 
DECLARATION OF PURPOSE AND POLICY 


To reaffirm the national public policy and the purpose of Congress in the laws against 
unlawful restraints and monopolies, commonly designated ‘antitrust’ laws, which 
among other things prohibit price discriminations; to aid in intelligent, fair, and effec- 
tive administration and enforcement thereof; and to strengthen the Robinson-Patman 
Anti-Price Discrimination Act and the protection which it affords to independent busi- 
ness, the Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of opportunity of all persons to compete in 
trade or business and to preserve competition where it exists, to restore it where it is 
destroyed, and to permit it to spring up in new fields 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1914, as amended (15 
U.S. C.13(b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing justi- 
fication shall be upon the person charged with a violation of this section, and 
unless justification shall be affirmatively shown, the Commission is authorized 
to issue an order terminating the discrimination: Provided, however, That unless 
the effect of the discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce it shall be a complete defense 
for a seller to show that his lower price or the furnishing of services, or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.” 


[H. R. 89, 84th Cong., Ist sess.] 


A BILL To amend subsection (b) of section 2 of the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended (15 U. S. C. 13 (b)). 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
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entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes”, approved October 15, 1914, as amended 
(15 U.S. C. 13(b) ), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made, at any hearing on a complaint under 
this section, that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete de- 
fense for a seller to show that his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 


LH. R. 1840, 84th Cong., 1st sess.] 


A BILL To strengthen the Robinson-Patman Act and amend the antitrust law prohibiting 
price discrimination 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended 
(15 U. 8. C. 13 (b) ), is hereby amended to read as follows: 

“Seo. 2. (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete defense 
for a seller to show that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.” 


[H. R. 2577, 84th Cong., 1st sess.] 


A BILL To amend section 2 of the Act entitled “‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,”’ to strengthen the protection 
which it affords to independent business in prohibiting price discriminations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 2 of the Act 
entitled “An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as amended (15 
U.S.C. 13 (b)), is hereby amended to read as follows: 

“Sec. 2. (b) Upon proof being made at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing justifi- 
cation shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That unless the 
effect of the discrimination may be substantially to lessen competition or tend 
to create a monopoly in any line of commerce it shall be a complete defense for 
a seller to show that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor.” 
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[H. R. 8395, 84th Cong., 2d sess.] 


A BILL To amend sections 3 and 4 of the Clayton Act to free those in commerce from 
restraints of trade and to allow small-business men freedom of choice in the conduct of 
their respective businesses as independent enterprises 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 3 and 4 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes’, approved October 15, 1914 (38 Stat. 731; 15 U. 8S. C. 
secs. 14 and 15), are amended as follows: 

“Sec. 1. Section 3 of the Clayton Act is amended to read as follows: 

“*(a) It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to lease or make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies, or services or facilities, whether patented 
or unpatented, for use, consumption, or resale within the United States or any 
Territory thereof, or the District of Columbia, or any insular possession, or 
other place under the jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon such price, on the condition, agree- 
ment, or any arrangement, direct or indirect, or course of action, which prevents 
the lessee or purchaser thereof from using or dealing, or which operates against 
such person’s freedom of choice in using or dealing, in the goods, wares, merchan- 
dise, machinery, supplies, or services or facilities of a competitor or competitors 
of the lessor or seller, where the effect of such lease, sale, or contract for sale, 
or such condition, agreement, understanding, arrangement, or course of action 
may be to prevent or eliminate a substantial amount of competition in any 
section, community, or trading area, or may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce. 

“*(b) It shall be unlawful for any person engaged in commerce in the course 
of such commerce to be a party to or assist in the commission of any act in 
connection with any sale, or contract to sell, or lease, or license, or franchise, 
which operates to hinder, restrict, prevent, or otherwise interfere with the 
freedom of choice of any purchaser, lessee, licensee, or grantee to acquire, 
deal in, advertise, display, use or resell any goods, wares, merchandise, machinery, 
supplies or services or facilities available from any other person, or to sell 
goods, wares, merchandise, machinery, supplies, or services or facilities at the 
price and in the amount or volume he desires, or in any other way to conduct 
his business as an independent businessman and as he deems best, unless such 
act is expressly provided for and specified in the terms and conditions of a 
sale, or contract to sell, or lease, or license, or franchise, or in the laws of the 
United States, and is otherwise lawful under the antitrust laws of the United 
States and the Federal Trade Commission Act. 

“*The act or course of action made unlawful herein includes, but is not limited 
to, the taking of or the threat to take any action or course of action against 
any person in retaliation as a result of such person conducting his business 
as an independent businessman and as he deems best, subject only to applicable 
laws and to the express terms and conditions of written contracts, leases, licenses 
or franchises consistent with the provisions of this section and not otherwise 
unlawful. 

“*Proof of violation of this section may be established prima facie by showing 
a threat to cancel, terminate, or refuse to renew, or the cancellation, termina- 
tion, or refusal to sell, or to renew a contract to sell, lease, license, or fran- 
chise for reasons other than those expressly provided for and specified in the 
contract, lease, license, or franchise, where the seller, lessor, licensor, or grantor 
of a franchise engages in a substantial amount of the trade in the goods, wares, 
merchandise, machinery, supplies, or services or facilities in the section, com- 
munity, or trading area to which the threat or act of cancellation, termination 
or refusal to renew applies. 

“Upon proof being made in any proceeding under this section that there has 
been a prima facie violation of this section, the burden of rebutting the prima 
facie case thus made by showing justification shall be upon the person charged 
with the violation of this section, and unless justification shall be shown af- 
firmatively the tribunal before which the proceeding is brought is authorized 
to issue an order terminating the violation.’ ” 

“Src. 2. Section 4 of the Clayton Act is amended by adding at the end of the 
section the following language: 

“Tn any case where equitable relief is granted, the plaintiff shall recover from 
the defendant his cost of suit, including a reasonable attorney’s fee. 
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“*Whenever the plaintiff moves the court to do so, it shall determine and 
certify within a reasonable time whether the plaintiff’s suit is founded upon 
a showing of probable cause. If it is certified that a showing of probable 
cause has been established, then the plaintiff's cost of suit and a reasonable 
attorney's fee shall be recoverable from and borne by the United States if the 
plaintiff does not prevail in the final judgment, except as hereinafter provided. 
Within ten days after the entry of any final judgment adverse to a plaintiff 
whose suit has been certified as based on probable cause, the clerk of the court 
shall so notify the Attorney General of the United States. The Attorney Gen- 
eral may then move the court to deny in whole or in part the recovery by the 
plaintiff from the United States of his cost of suit and an attorney’s fee upon 
the ground that the plaintiff can bear the same without suffering undue hard- 
ship. Upon the basis of an affirmative showing by the Attorney General that 
the plaintiff will not suffer undue hardship, the court in its discretion may 
award or deny in whole or in part a recovery to the plaintiff from the United 
States of the plaintiff's cost of suit and an attorney’s fee.’ ” 

Mr. Keatina. Did the chairman read that correctly, that if the 
reer loses he gets the costs and attorney’s fees out of the United 

tates ? 

The Cuarrman. Under the conditions I have indicated, yes. 

Mr. Keatrnea. That is a novelty, isn’t it? ; 

The Cuairman. Our first witness will be the distinguished Repre- 
sentative from Texas, Mr. Patman. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE FIRST CONGRESSIONAL DISTRICT OF THE 
STATE OF TEXAS; ACCOMPANIED BY EVERETTE MacINTYRE, 
STAFF DIRECTOR AND CHIEF COUNSEL; AND WILLIAM SUMMERS 
JOHNSON, ASSISTANT STAFF DIRECTOR AND CHIEF ECONOMIST, 
HOUSE SELECT COMMITTEE ON SMALL BUSINESS 


The CuHatrman. We are glad to hear you, Mr. Patman. 

Mr. Patrman. I have with me the general counsel of the Small 
Business Committee, Mr. MacIntyre, and our chief economist, Mr. Bill 
Johnson. 

I propose, Mr. Chairman, to first put my statement in the record, 
since I have testified before the committee more than once in con- 
nection with this matter, and I don’t know of anything new I can 
bring to the attention of the committee, although I want to make my- 
self available for the purpose of trying to answer any question that 
is propounded tome. My brief statement, Mr. Chairman, is this: 


SMALL BUSINESS WANTS A SHOWDOWN 


Now let me tell you how small business feels about H. R. 11. 

I was requested by a large number of small-business organizations, 
and other organizations which have been active in supporting small 
business, to attend a joint meeting to discuss the things which small 
business needs and wants from this Congress. ‘The meeting was held 
on February 7. When the time came for these organizations to state 
what they would like to have from the 84th Congress, the representa- 
tives of these organizations all said the same thing. They said that 
there are many things that small business needs and wants, and that 
there are several pieces of legislation which they strongly recom- 
mend. But they said that just to make things simple, they are going 
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to score the record of this Congress on one bill and one billonly. That 
bill is H. R. 11. 


Allow me to read you the names of these organizations: 


National Association of Retail Druggists representing 40,000 independent 
druggists. 

National Association of Retail Grocers representing 65,000 retail grocers. 

National Association of Wholesale Grocers representing 2,000 wholesale grocery 
firms. 

National Food Brokers Association representing 1,700 food brokers. 

National Congress of Petroleum Retailers representing 35,000 retail gasoline 
dealers. 

National Association of Independent Tire Dealers representing 8,000 retail tire 
dealers and tire retreaders. 

United States Fresh Fruit & Vegetable Association representing 2,800 whole- 
sale distributors of fresh fruits and vegetables. 

National Council of Agricultural Co-ops whose membership is comprised of 
3 million farmers. 

The National Farmers Union with 700,000 members. 

The International Association of Machinists with 700,000 members. 

Cooperative League of the United States of America, representing 13 million 
members. 

In addition, two other prominent organizations, although they could 
not be present at the meeting, have consistently urged and worked for 
the passage of H. R. 11. They are clearly on record as urging its 
passage. These are the United Auto Workers, AFL-CIO, and a 
very splendid small-business organization, the National Federation 
of Independent Businesses, which we all know through Mr. George 
J. Burger. 


SMALL BUSINESS REGARDS H. R. 11 AS MUST LEGISLATION 


This committee is aware, I am sure, of the great volume of pleas 
coming from small-business people in all parts of the United States, 
asking for prompt passage of H. R. 11. H. R. 11 would amend and 
strengthen the Robinson-Patman Act. It would close a loophole 
which was driven into that act by the majority opinion of the Su- 
preme Court in Standard Oil (Indiana) v. Federal Trade Commission 
(340 U. S. 231, 1951) which loophole has since been widened and ex- 
tended by recent interpretations and enforcement policies of the Fed- 
eral Trade Commission. Right or wrong, small-business people re- 
gard an effective Robinson-Patman Act as essential to their continued 
existence—and a superabundance of evidence has piled up over the last 
half century to prove them right. 

A great deal has been said and written in recent years about the 
changing attitude of the American people toward economic security. 
Individual choices are more and more resolved, it appears, in favor 
of the course which provides security ; and so too, are more and more 
Government decisions made to add to our collective economic security. 
I should like to point out to the committee however that small-busi- 
ness people are a notable exception to this trend. They are not seek- 
ing security. Ms 

People who go into small business and manage to remain in small 
business are our economic adventurers. They are the frontiersmen 
who widen the scope of business and keep it progressive. Small busi- 
ness is not asking for security; and H. R. 11 provides no security. 
It does provide however what small business wants, which is a rea- 
sonably fair chance to compete. 
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When the Clayton Antitrust Act was passed in 1914, we adopted as 
our antitrust policy the principle that we would ferret out and restrain 
those business practices which are essentially unfair, and which ulti- 
mately result in what we call monopoly. Those business practices 
which have been singled out under this principle and publicly con- 
demned are, for the most part, those which involve abuse of power. 
Specifically, these are the practices by which big firms abuse their 
sheer size to win out over smaller firms. Perhaps it sounds a little old 
fashioned these days to say that some of us still insist that the man 
who can build a better mousetrap should have a fair chance of build- 
ng, that mousetrap. 

~erhaps, it also sounds old fashioned to say that some of us still 
believe that the man who can build and sell an old-model mousetrap 
cheaper than his competitors should have a chance to survive and 
poneee to supplant his competitors, even though his competitors may 
pe greatly bigger. Frankly, I know that such propositions also 
sound a little radical these days, and will make some spines tingle. 

Yet, if any vestige of business freedom and political freedom is to 
be preserved, we must take some such radical step as this to limit big 
businesses’ unfair advantage over small business. 

The issue presented by H. R. 11 is quite simple. It involves only 
one method by which big business abuses its power to take an unfair 
advantage of small business, but this from a practical point of view is 
one of the most important methods. It is the method of price discrim- 
ination. 

The original law on price discrimination was contained in section 2 
of the Clayton Antitrust Law of 1914. Before the Clayton bill was 
passed, however, that bill was amended to excuse discriminations 
“made in good faith to meet competition.” 

Twenty-two years of experience with that law proved conclusively 
that the proviso excusing discriminations “made in good faith to meet 
competition” rendered the law a practical nullity. If ever a proposi- 
tion was overproved it is this one. 

When we passed the Robinson-Patman Act in 1936, the principal 
thing we intended to do was eliminate the nullifying effects of the 
good-faith proviso. We did not take the proviso out of the law en- 
tirely, but we rewrote it so that we thought that it would be limited to 
inadvertent violations and to self-defense situations. I will develop 
these points in more detail later in my statement. 

In 1951, however, in the Standard Oil (Indiana) case, the Supreme 
Court made an interpretation of the new good-faith proviso which 
puts this proviso back about where it was before the new law was 
passed. More than that, the majority opinion in that case described 
one set of business circumstances. in which the good-faith defense 
would always prevail and would justify the continuation of the dis- 
criminatory pricing practice, even though the effects of that practice 
are to substantially lessen competition and tend to create a monopoly. 
In brief, the Court held that the supplier is justified in discriminating 
in price to meet the price of a competitor, provided the competitor’s 
price is a lawful one, and provided the discriminating seller is trying 
to retain a customer. In other words, this decision was a victory for 
the vested rights of suppliers and a defeat for the idea that competi- 
tion shall be preserved. One supplier is justified in breaking the law 
on the ground that his competitor is not breaking the law, and on the 
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further ground that the supplier who breaks the law is trying to retain 
a customer in the face of competition which would take that customer 
by lawful means. 

ta reality, of course, it would be impossible to administer a rule 
which would allow discrimination to meet a competitor’s price, and 
no more, even if such a rule made sense. Things other than price, in 
the normal sense of the term, enter into competitive offers. These in- 
clude such things as the services which the supplier offers along with 
his product, the « degree of consumer acceptance of the product, etc. A 
rule which would permit discriminations to meet a competitor’s price 
quickly becomes modified therefore, to a rule which permits discrimi- 
nations to meet competition. This puts the law back where it was 
under the old Clayton Act, which is what has happened as a result of 
the Federal Trade Commission’s recent attempts to restate the Stand- 
ard (Indiana) decision into propositions which might be generally 
applicable. At the conclusion of my statement I would like to call the 
committee’s attention to a tabulation on this subject which was pre- 
sented to the House Small Business Committee by a former Commis- 
sioner of the Federal Trade Commission, the Honorable Stephen J. 
Spingarn. Commissioner Spingarn’s tabulation shows very graphi- 
cally the ways in which the Federal Trade Commission has expanded 
the loophole placed in the law by the Standard Oil (Indiana) opinion. 


H. R. 11 ADOPTS STANDARDS OF ESTABLISHED MEANING 


H. R. 11 does not overturn the Standard Oil (Indiana) opinion 
completely. It says that the good-faith defense shall continue to be a 
complete justification for a discriminatory pricing practice, except 
and unless, and I quote: 

* * * the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly. 

Under this bill, discriminations which meet the test of the language 
I have just read, would be illegal without further qualification, except 
of course for those qualifications already stated in the statute, such as 
the qualification which excuses discriminations in price which are 
justi ified by the seller’s differences in costs. 

The committee will recognize the language which I have just quoted 
as the same language w hich sets the standard for illegal conduct under 
other sections of the Clayton Act. For example, this is the language 
which appears in section 7 of the Clayton Act and provides the stand- 
ard for an illegal merger. This language appears moreover, in a bill, 
H. R. 9424, which was favorably reported by this committee during 
the present session of Congress to further amend section 7 of the 
Clayton Act. I have been happy to note that after due deliberations 
this committee did not recommend tacking onto the antimerger law a 
proviso saying that it is all right for corporations to go ahead and 
merge in good faith, even though the effect of the merger is to substan- 
tially lessen competition or tend to create a monopoly. Such a pro- 
viso would have been absurd in the antimerger law, and it is eyually 
absurd in the antiprice discrimination law, for precisely the same 
reason. 

The language of H. R. 11 also appears in section 3 of the Clayton 
Act, to describe illegal exclusive-dealing contracts and tie-in sales. 
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The language is, therefore, not new to the courts. It is intended to 
have the same meaning in H. R. 11 as it has in section 3 of the Clayton 
Act, and as it has come to be understood through a line of judicial 
interpretation culminating in Standard Oil of California v. U. 8S. 
(337 U.S. 293). 


THE ADMINISTRATION’S RECOMMENDATIONS AGAINST H, R. 11 ARE NOT 
SOUND 


Before going into the more detailed aspects of the problem which 
H. R. 11 is designed to meet, I should like to comment briefly on the 
administration’s recommendations on the bill. I have had the priv- 
ilege of reading the recommendations made to this committee by the 
Honorable Sinclair Weeks, Secretary of Commerce, on March 6, 1956; 
by the Honorable Wendell Barnes, Administrator of the Small Busi- 
ness Administration, on March 6, 1956; by Hon. William P. Rogers, 
Deputy Attorney General of the United States, on March 6, 1956; 
and by Chairman John W. Gwynne on behalf of himself and a ma- 
jority of the Federal Trade Commission, on March 1, 1956, as well as 
the dissenting views of Commissioner William C. Kern of the same 
date. 

The principal recommendation is that of the Federal Trade Com- 
mission. The recommendation of the Department of Justice merely 
adopts the position of the Federal Trade Commission. Mr. Wendell 
Barnes’ letter is noncommittal; and Secretary Weeks made a brief but 
distinctive recommendation. 

Chairman Gwynne’s letter lists seven cases which the Federal Trade 
Commission has decided since the Supreme Court’s decision in the 
Standard Oil (Indiana) case, in which respondents have raised the 
“good faith” defense. From this listing he draws the conclusion that 
in no case has— 


the respondents’ defense under section 2 (b) of the act * * * been sustained. 


Now, what are the facts? 

In the first place, one of the listed cases, Frank F. Taylor Com- 
pany, Docket No. 6198, appears never to have been decided by the Com- 
mission, but was settled by consent order. 

Of the 6 remaining cases, 4 are pending on appeal in the Federal 
courts (Docket Nos. 5770, 5723, 5722, and 5768). The two remaining 
cases can be appealed at any time the Commission moves to try to 
force compliance with its cease-and-desist orders. 

Chairman Gwynne’s letter would have been somewhat more com- 
plete and informative if it had also pointed out that in no case has 
a Federal court sustained the Commission in a ruling against the 
“good faith” defense, since the Standard Oil (Indiana) opinion. 

I might further point out that the Standard Oil case itself is still 
pending on appeal in a Federal court, although the complaint in this 
case which set ‘out to terminate certain price discriminations was filed 
more than 15 years ago. 

It would not be irrelevant to note also, that whatever cease-and- 
desist order the Federal Trade Commission may have issued in any 
of these cases, including the Standard Oil (Indiana) case, is ineffective 
so long as these cases are pending on appeal in the courts; and re- 
spondents in these cases are under no compulsion to suspend their 
discriminatory pricing practices. 
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Despite the fact, however, that 4 of the 6 cases in which the Federal 
Trade Commission has ruled against the “good faith” defense have 
already been appealed to the courts, and despite the fact that there 
has been no decision by any Federal court to clarify or overturn the 
Standard Oil (Indiana) construction of the “good faith” defense, 
not even in the Standard Oil (Indiana) case itself, the Federal Trade 
Commission’s conclusion is: “Any recommendation for a change in 
the law at this time is premature.” 

I suggest that this recommendation reflects an oriental sense of time 
on the part of the Federal Trade Commission, which is hardly adapta- 
ble to modern-day trade problems. 

Secretary Weeks’ recommendation is, as I have said, “distinctive.” 
Among other things, he has said that H. R. 11 would place upon the 
seller the burden of proving that its price would not have the effect of 
substantially lessening competition or tending to create a monopoly, 
which statement is precisely contrary to the plain words of the statute 
and the bill. Under the Robinson-Patman Act the plaintiff has the 
burden of proving the illegality of the discrimination, and under H. R. 
11 the plaintiff would continue to have the burden of proving the ille- 
gality of the discrimination. 

Finally, Secretary Weeks’ recommendation is that— 

The only sound rule * * * is one which would permit the seller to show that his 
lower price was offered in good faith and with no design to lessen competi- 
tion. * 

The idea that the intent with which a corporation pursues a monop- 
olistic practice which has the effect of substantially lessening competi- 
tion isa pre-1914 idea. The idea that not only a question of intent must 
be considered, but also a question whether intent has been formulated 
into purposive design, is clearly fixed in the McKinley school of anti- 
trust thought. 

I am fully aware that the passage of H. R. 11 will not assure small 
business enforcement by the Federal enforcement agencies. The com- 
mittee is also aware, however, that small business has direct recourse 
to the Federal courts under the law, and under this bill. Such recourse 
makes at least a measure of the protection to small business which the 
bill intends practicably attainable. 

This concludes my summary statement. I am attaching a more de- 
tailed statement which sets forth a formal analysis of the key court 
decisions on the good-faith issue, as well as a review of the legisla- 
tive history of the issue. 

(The statement referred to is as follows:) 


H. R. 11 Curss ABUSE OF POWER 


H. R. 11 strengthens our antitrust laws. Specifically, it amends and strengthens 
section 2 of the Clayton Antitrust Act of 1914, as previously amended by the 
Robinson-Patman Act of 1938. This act curbs a monopolistic practice which is to 
small business the most deadly of all monopolistic practices. This is the practice 
of price discrimination. This practice involves nothing more nor less than abuse 
of power. It inevitably results, therefore, in big business destroying small busi- 
ness, without respect to efficiency or other merits. Whether by intention or in- 
advertence, big suppliers destroy smaller suppliers, and big distributors destroy 
smaller distributors. By this practice big sellers, selling in many markets, or 
selling to many separate buyers, exercise an unfair and unjustified advantage over 
smaller competing suppliers who necessarily sell in fewer markets or to fewer 
separate buyers. The practice likewise results in big distributors’—that is, big 
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wholesalers’ and big retailers’—receiving unearned advantages with which they 
inevitably destroy smaller competing distributors. In brief, price discrimination 
is what makes the competitive contest unfair and oppressive. It is the great 
centralizing force in our business system which concentrates business more and 
more into the hands of the few and forecloses opportunity to the many. The 
practice inevitably results in monopoly, although our national policy is com- 
mitted, theoretically at least, to preventing monopoly. 


Tue SHERMAN Act Dogs Not GIvE SMALL BUSINESS A CHANCE 


The practical effects of price discrimination have of course been long and 
widely understood. There is probably no businessman in the country, be he the 
smallest retail merchant, who does not know what the practice means and what 
the results are. Legislative attempts to curb and control the practice likewise 
have a long history. 

In general, our antitrust legislation has taken two quite different approaches 
to the problem. The first, which many people believe to be the Sherman Act 
approach, and which for the most part has been the Sherman Act approach, is 
to do nothing about the problem. The theory of this approach is to make no 
interference with a variety of monopolistic practices, including discriminatory 
pricing, but wait until monopoly results, then dissolve the monopoly. In practice 
this has meant that part of the routine in suing to break up a monopoly is to 
introduce evidence on the company’s record of discriminatory pricing, in order 
to show that the monopoly was attained through abuse of power and should 
therefore be condemned. But in practice the Sherman Act approach has also 
meant that very few monopolies were ever broken up. This, of course, gives great 
comfort to some of the spokesmen for monopoly industries, for they can praise 
the Sherman Act to the skies, knowing full well that any threat to monopoly 
from the Sherman Act is extremely unlikely, remote and far distant. 

Even if the Sherman Act approach accomplished what the theory holds for it, 
this approach would be unsound and barbaric. It rests on the proposition that 
it is perfectly all right to deny opportunity to one generation, on the assumption 
that opportunity will be restored to some later generation. It denies the public 
the protection of competition over the years when competition has been lost 
but the full flower of illegal monopoly has not yet been reached. It is an arrange- 
ment for special privilege, for it allows an equilibrium in which illegal monopoly 
is not reached, yet opportunity to the many is foreclosed. 


H. R. 11 Completes Work STARTED IN 1914 


The sound approach was that taken with passage of the Clayton Act in 1914. 
The idea of that legislation was to outlaw the practice from which monopoly 
results. The Clayton Act contained some defects, however, and these were soon 
enlarged by enforcement agencies and courts that preferred the Sherman Act 
method of dealing with monopoly. 

Consequently, in 1986 we revised and strengthened the law. We thought we 
were passing a law which made it illegal for a firm engaged in interstate com- 
merce to discriminate in the prices it charges different buyers, with certain 
notable exceptions. One of the unvarying exceptions is, of course, that the 
seller may discriminate among his different buyers to the full extent of any 
differences in costs he may have in supplying the different buyers. Another 
unvarying exception is that a seller may change his prices as frequently as he 
likes, and by as much as he likes—just so his changes from time to time are 
not used as a cloak for concealing favoritism to particular buyers. The law 
does not dictate how high a price or how low a price a seller may charge, and 
it is not concerned with whether the seller charges the same or a different price 
from the price of other sellers. It is concerned only with a seller charging 
different buyers different prices at the same time. 

When we passed the Robinson-Patman Act in 1936, we thought we had solved 
the problem which is before us today. That law was intended to correct the 
very same problem which now makes H. R. 11 necessary. But in 1951, the 
Supreme Court rendered a bad interpretation of the Robinson-Patman Act. In 
one stroke the Court canceled out much of the protection which we thought we 
had given small business by the 1936 legislation. 
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DISCRIMINATION INJURES BotH SMALL SELLERS AND SMALL BUYERS 


Now I would like to describe waht we were trying to do, back in 1935 and 
1936 when we were drafting the Robinson-Patman Act. 

We were having literally thousands of complaints from small-business men 
about price discriminations, and as you will remember small firms and some 
pretty big firms were going out of business by the thousands. Well, we made a 
lot of investigations and held hearings over a period of about 2 years. And we 
got the Federal Trade Commission to make investigations. They sent investi- 
gators out and collected all kinds of price data and interviewed people and made 
reports. We went into this thing thoroughly—from every possible angle. One 
thing was certainly clear: We had to have a law on price discrimination and we 
had to have a really good one. 

Now when we started to draft a bill, we found we had two problems. We had 
the problem of small suppliers trying to compete with big suppliers; and we 
had the problem of small customers—wholesalers and retailers, and people like 
that—trying to compete with big customers, like the chain stores. 

The problem of small suppliers trying to compete with big suppliers was not 
new. It was the thing that was made famous by the old Standard Oil Co. and 
several other big companies about that time. It was the same kind of problem 
which the 1914 section 2 of the Clayton Act was passed to control, except that we 
learned a lot of new angles about the problem. 

The old Standard Oil Co. started out as a small company. About 1860 or 1865 
it was only one of about 30 refining companies then located in the vicinity of 
Cleveland, Ohio. When the Standard Co. set out to grow, the first thing it did 
was to merge with several of its competitors. This gave Standard a big size 
advantage over all the other competitors. Then, what did it do? It would go 
out into the territory of one of its competitors and cut the price just in that 
territory, until the competitor was driven out of business. Then Standard would 
raise the price in that territory and move on to the territory of another com- 
petitor. The bigger it got, and the more business it had in high-priced markets, 
the easier it was to drive out the rest of the competitors. This company got con- 
trol of more than 90 percent of all the petroleum business in the country before 
it was finally subdivided by the Supreme Court in 1912. 

Well when we were investigating in 1935 and 1936, we found the same sort of 
thing still going on. Big suppliers were discriminating in their prices and putting 
smaller suppliers out of business. I will explain why this was when I finish 
telling you about the practical side of the problem. 

Now, practically everybody at that time, except some of the big companies, 
agreed that the kind of practice I have described was wrong. But a lot of people 
thought that the effects were bad only when a company discriminated to go below 
a competitor’s price. We found out differently. The important thing is not just 
the price which a company receives for its product, it is also the volume of busi- 
ness it does at that price. 


DISCRIMINATIONS TO MEET COMPETITION CAN DESTROY SMAIL COMPETITORS 


I can best illustrate, perhaps, by an investigation which the FTC made of the 
wholesale baking industry several years ago. There is a map in the FTC report 
which shows for example, the Illinois-Indiana area. It shows the truck routes 
over which the big baking companies were shipping bread out of Chicago to the 
towns in these States; and it shows the price charged for bread in each town. 
When the price in Chicago was, say 10 cents, the price at some town 50 miles away 
would be 9 cents; then at a place another 25 miles away it would be 10 cents 
again; then at another town, perhaps 100 miles away, it would be 8 cents; and 
soon. In most towns the price was 10 cents, but in many places it was 9 cents, 
8 cents, and in some places 7 cents. 

The investigators found that what was happening was this: The big Chicago 
baking companies were charging 10 cents in all towns where there was no local 
competition. But when they came to a town where there was a local baker 
they would drop the price to meet whatever price the local baker charged. The 
result was that when these big companies started distributing out of Chicago a 
great many small baking companies went out of business, and others were stiil 
going out of business. The point was that when a big bakery started sending 
trucks into a town and meeting the local baker’s prices, the local baker lost a 
great percentage of his business. He had fixed costs, so with the loss of volume, 
his unit cost went up, and most likely he was soon in bankruptcy. Obviously, this 
is not a question of efficiency ; it is a question of who is the biggest. Even if the 
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local baker were greatly the more efficient, even if his unit cost for making and 
selling a loaf of bread were half that of the big baker, the effect would be the 
Same. If the little baker reduced his price further, to try to get back his volume, 
the big baker would then meet that price, and he would not get his volume back. 
This is competition of size, not of efficiency. Efficiency would come into play 
only if, to meet the local baker’s price, the big company had to reduce its price 
everywhere. Then the competition would be on equal terms. 


PrIcE DISCRIMINATION MAKES INEFFICIENCY 


When we were investigating this practice we found the same thing going on 
in industry after industry. Big suppliers were discriminating in their prices, 
either to undercut the smaller companies or to meet the prices of the local com- 
panies. Sometimes the big companies would meet the price of local companies 
to put them out of business, and sometimes to make them raise their prices. 
Where a big company found that a local competitor was selling below its national 
price, it would meet the price in that area and if the local company did not show 
signs of going out of business, then the game of raising prices would start. The 
big company would lower the boom for a while and then raise it again. If the 
local company failed to raise its price promptly, then the boom would be lowered 
again. Before long, after a few ups and downs, the local company would catch 
on to the fact that it had better raise up to the big competitor’s price. Since the 
big competitor is not going to permit local companies to have more than a cer- 
tain share of the local market, the only profitable thing they can do is to raise 
their prices up to the big supplier’s price. 

Thereafter the same proposition holds: no supplier has any real independence 
to reduce his price. Discrimination makes it so easy for the big competitors to 
meet his price, and he knows they will meet his price, and hence he knows he 
can only lose money and not gain any volume of business by reducing his price. 
There are only 3 or 4 or perhaps | or 2 big suppliers in each industry which have 
any independence to reduce prices. This is the thing that keeps prices to con- 
sumers high: the centralized control over prices which is maintained by dis- 
crimination. This is soft competition. 

It is not much trouble to see why the big corporations do not like the anti- 
discrimination law. These corporations are at the top of the heap and have an 
unfair advantage over all of the smaller competitors. Many of these giant 
corporations are fat and lazy, and they would not like to have to compete with 
smaller companies on the basis of efficiency. Many of them know that if they 
did have to compete on equal terms the smaller companies would run rings around 
them. 

Many of the big corporations are inefficient. They have a large number of high- 
priced vice presidents; they have huge advertising and political expenses; and, 
worst of all, they are snarled up in more bureaucratic redtape than the worst 
Government bureau we ever had. Many of the managements do not know who 
their own people are, and most of the underlings have to spend their time making 
up elaborate reports and reading regulations to find out what authority they 
have to do what. All of this takes time and money that might be spent in 
productive work. 

HoMEeTowN MeEercHANTS WERE DESTROYED 


Now, that is only one side of the coin. 

When we were drafting the amendments to section 2, we also had the problem 
of small customers, hometown merchants and wholesalers, trying to compete 
with big wholesalers and big chain retailers. 

This was our greatest problem. It was a matter of grave concern, almost to 
the point of panic, all over the United States. A few giant chains were rapidly 
taking over all the distribution business and driving out the independent mer- 
chants by the tens of thousand. Most of the State legislatures had taken up this 
problem, and many of the States passed anti-chain-store legislation of one kind 
or another in an effort to cope with the problem. 

It was easy to see why the big chains were driving the independents out. They 
were getting price concessions and secret rebates far beyond anything that was 
justified by the suppliers’ cost differences. Our investigations revealed, for 
example, that prior to 1935 the A. & P. Co. had been receiving on an annual basis 
$6 million in off-the-invoice discounts and another $2 million a year in brokerage 
fees on its purchases. 
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In many instances the big chains were demanding special price concessions 
and coercing small suppliers into granting special concessions, with threats 
of putting up their own manufacturing plants. In other instances they were 
playing the suppliers off against one another, forcing suppliers of nationally 
advertised products to meet the prices of small, exclusive suppliers who could 
not, in practice, market to the independent trade. It was overwhelmingly obvi- 
ous that something had to be done to check this abuse of power and return the 
competitive contest more to a contest of efficiency. 


BotH SMALL SUPPLIERS AND SMALL MERCHANTS WERE TO HAVE EQUALITY OF 
OPPORTUNITY 


When we drafted subsection (a) of section 2, we drafted it to meet both the 
problem of competition among suppliers and the problem of competition among 
customers. In some situations a supplier’s discriminations injure another sup- 
plier without any effect on the customers. In other situations, a supplier’s dis- 
criminations injure competition among his customers without affecting his com- 
petitors. 

In other situations, a supplier’s discrimination may injure both his competitors 
and his customers. Then, of course, there may be other situations where a sup- 
plier’s discriminations injure neither competitors nor customers. If the custo- 
mers are not in competition with one another, there is no injury there. And if 
the discriminations do not put a small competitor to a substantial disadvantage, 
there is no injury there. 

Subsection (a), then, contains the general prohibition against price discrimina- 
tion. We did not prohibit all price discriminations. And we did not prohibit 
discriminations which do only minor injuries, In other words, we did not 
want to trouble business about picayunish matters. But where the injury is 
substantial, the language is tight and it was meant to be tight. I will quote 
the language as follows: 

“Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them.” 

On the other hand, we wrote into the bill a positive exemption for discrimina- 
tions which are justified by differences in the supplier’s costs. We did not want 
to be accused of interfering with efficiency anywhere in the economic system, 
and in fact we did not want to interfere with efficiency. We were not trying 
to make any advantage for small business, not even to offset the advantages 
which big business had enjoyed in the previous decades. We merely wanted 
to give small business an equal opportunity, or at least something approaching 
an equal opportunity. 


OxLp PROMISES TO SMALL BUSINESS 


Why, we wondered, had this not been done before? What had happened to 
the promises made to small business in the political campaigns of 1912 and 
what had happened to the laws passed in 1914 which were supposed to fulfill 
these promises? 

Certainly the promises had been made. There were strong small-business 
and antimonopoly planks in the platforms of all three major parties participating 
in the 1912 Presidental campaign—the Democratie Party, the regular party, 
the regular Republican Party, and the Bull Moose Republican Party. Since the 
Democrats won the election in that year, I might read from its platform. It 
promised legislation for—and I am quoting—‘the prevention of holding 
companies, of interlocking directorates, of stockwatering, of discriminations in 
price, and the control by any one corporation of so large a proportion of any 
industry as to make it a menace to competitive conditions’—Democratic platform 
of 1912. 

Most of these promises were fulfilled, or were clearly intended to be fulfilled, 
by passage in 1914 of the Clayton Antitrust Act and the FTC Act. Section 2 of 
the Clayton Act dealt specifically with the practice of price discrimination. 

I would like to read you what President Wilson wrote in a private letter shortly 
after he signed the Clayton and FTC bills: 

“With similar purpose and in a like temper the Congress has sought, in the 
Trade Commission bill and in the Clayton bill, to make men in a small way 
of business as free to succeed as men in a big way, and to kill monopoly in the 
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seed. * * * It is our purpose to destroy monopoly and maintain competition 
as an only effectual instrument of business liberty * * *.” Woodrow Wilson 
letter of October 17, 1914, the Public Papers of Woodrow Wilson, volume III, 
pp. 189-190. 

Goop-FaltH Proviso DestROYED THE CLAYTON ACT 


Certainly something had gone wrong with section 2 of the Clayton Act be- 
tween 1914 and 1935. What had gone wrong? The fact is that section 2 of the 
Clayton bill contained a proviso which said that nothing contained in the law 
would prevent discriminations “made in good faith to meet competition.” 

As matters turned out, this harmless-sounding proviso meant that suppliers 
could do about anything they pleased. The good-faith phrase of the proviso was 
interpreted by the courts in the same way the Sherman Act has been interpreted 
with respect to “attempting to monopolize.” In short, the law on price dis- 
crimination, which was passed because the Sherman Act had failed, became no 
more than the Sherman Act. Lack of good faith could be proved only by prov- 
ing an evil intent. In reality the new law provided some restraint against a 
big corporation’s going on an open march to take over, perhaps, 90 percent or 
100 percent of a whole industry. But for big corporations with a mere 10, 30, 
50, or 80 percent of the market, it could rarely be proved that their discriminations 
were made with an intent to monopolize. 

The courts could see no reason for inferring that a supplier might have some 
evil objective as to the distant future, when the supplier had immediately at 
hand the wholesome objective of getting more business and more profits. The 
point of the law, which was to outlaw a particular method for getting more busi- 
ness and more profits was lost sight of; all that counted was the corporation’s 
intentions, its absence of any intent to monopolize. This deterioration in the 
law had become clear by the time of the depression following World War I. 
Congress did nothing about it, and the courts assumed, as they rightfully would, 
that they had interpreted the law the way Congress meant it to be interpreted. 
The law was largely a nullity. 


MEANING OF THE NEw Goop-F'aitH Proviso 


When we drafted the Robinson-Patman Act it was the “good faith” proviso 
above all else that we meant to correct. The legislative history of the act sup- 
ports me in this statement in copious degree. 

We certainly intended to eliminate the nullifying effects of this “good faith” 
proviso. We did however, write a new “good faith” proviso into the law—in a 
new subsection (b)—which was to operate as a self-defense justification. The 
Senate and House bills, as originally passed, differed on this point. There was 
a conference; the conference committee accepted the House version, and this 
is the version that passed. 

The manager of the House conferees brought back a report which explained 
the meaning of this language at great length and with great clarity and precision. 
After that report there should never have been any misunderstanding or dispute 
as to what the “good faith” proviso of the Robinson-Patman Act means. I 
should like to read three small excerpts, if I may, from that report. Referring 
to the subsection 2 (b) proviso, the report said: 

“This does not set up the meeting of competition as an absolute bar to a charge 
of discrimination under the bill. It merely permits it to be shown in evidence. 
This provision is entirely procedural. It does not determine substantive rights, 
liabilities, and duties. They are fixed in the other provisions of the bill. It 
leaves it a question of fact to be determined in each case, whether the competi- 
tion to be met was such as to justify the discrimination given, as one lying within 
the limitations laid down by the bill, and whether the way in which the competi- 
tion was met with lies within the latitude allowed by those limitations” (Con- 
gressional Record, 74th Cong., 2d sess., June 15, 1936, p. 9418). 

Furthermore, this report went on to point out some of the circumstances which 
would not be condoned by the proviso: 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition. cannot be met without the use of oppresive dis- 
criminations in violation of the obvious intent of the bill”—(op. cit.). 

Then conversely, the report points out one of the factual circumstances which 
must be present when the “good faith” defense might be found to justify a dis- 
crimination and thus serve as a bar to a cease and desist order. Now I hope that 
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the Members will take careful note of these words, because in a few moments 
I will call attention to what the Supreme Court did with these words in a 
majority opinion in the Standard Oil—Indiana—case. The report states: 

“As in any case of self-defense, while the attack against which the defense 
is claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack” (op. cit., p. 9413). 


LAWFUL Conpbuct SHOULD Not Justiry UNLAWFUL CONDUCT 


Now, what does this mean? 

Let us suppose that I am walking along the street back home during a cam- 
paign and I meet my opponent and he attacks me in some unlawful way. Will 
I be justified in using an unlawful method to defend myself? Yes, of course, 
but this will depend upon all the circumstances. It will depend upon the nature 
of the attack, the methods of defense that are available to me, and the method 
I actually use. If my opponent were a big burley athlete, 7 feet tall, I might be 
justified in hitting him with a club, although he attacked me only with his fists. 
But I would not be justified in continuing to rain blows on him after he is 
knocked out. In any case, I have the burden of proving my justification in court 
later. I will have to prove that he attacked me first, and that he attacked me 
unawfully. And I would have to prove that I did nothing more than was neces- 
sary under the circumstances, to depend myself until such time as I could get the 
legal authorities to stop my opponent’s unlawful attack. 

Now let us suppose that I see my opponent coming along the street and he 
is unarmed, but I have a gun. He has not attacked me in any unlawful way, 
but I know that he has been trying to win over some of the voters who have 
supported me in past elections. So I pull out my gun and start shooting at him 
and I hit several innocent bystanders. Let us suppose further that my opponent 
takes cover behind a tree, and then make myself comfortable and begin taking 
some leisurely potshots at that tree. I know that as long as I keep my opponent 
pinned behind that tree he cannot be out winning over more of the voters. So 
I continue taking potshots, and every now and again I hit an innocent bystander. 
I hit a lot of small children, particularly, who are not big enough to look out for 
themselves. 

THe STANDARD Ort (INDIANA) OPINION 


It might seem silly to ask if my conduct in this supposed situation would be 
justified, yet we cannot avoid these conclusions: 

First, if I had been before the Supreme Court in place of Standard Oil— 
Indiana—in 1951, the Court would have told me that I was perfectly justified 
in using my unlawful method in attacking my opponent, just so long as my 
opponent had used no unlawful method in attacking me, and I was using this 
method for the purpose of retaining the support of voters who had supported me 
in the past. 

Second, if the policemen who tried to stop me from shooting a lot of innocent 
bystanders had been before the Supreme Court in place of the FTC in 1951, the 
Court would have told those policemen that I was right, that they could not 
interfere with me until they first made a finding whether I was acting in self- 
defense, and that I would be acting in self-defense if I used this otherwise 
unlawful method to attack an opponent who had not used any unlawful method, 
but who was lawfully trying to take the support of voters that I wanted to retain. 

These are almost precisely the things the Supreme Court told the Standard 
Oil Co., and the FTC in the Standard Oil, Indiana decision. Now what were 
the facts? 

The discriminations were taking place in Detroit, Mich. Standard was sell- 
ing to certain of its retail dealers in Detroit at a much lower price than it sold 
to its other retail dealers in Detroit. Standard had no cost justification for 
making the different prices. The favored dealers naturally were able to reduce 
their prices to consumers, and Standard intended that they would reduce their 
prices to consumers. AS a consequence, the favored dealers were taking trade 
away from Standard’s other retail dealers and putting these dealers out of 
business. These were the innocent bystanders. Why was Standard commer- 
cially shooting innocent bystanders? It was meeting the prices of the Red 
Indian Co. 

Red Indian is a small Michigan distributor of off-brand gasoline. The price 
of its gasoline to consumers was normally several cents below Standard’s price. 
Standard was the principal marketer of gasoline in the Midwest, and its market 
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covered 14 States. Standard was not reducing its price in all of these States, 
and it was not reducing its price throughout the city of Detroit; it was reduc- 
ing its price just in those neighborhoods of Detroit where there were stations 
selling Red Indian gasoline. There was no evidence that Red Indian discri- 
minated in its price: In fact Standard’s attorneys told the Supreme Court that 
Red Indian had not been making unlawful prices. 

Now what happened? How did the law get into such a snarl? 


THE SupREME Court CONFUSED SELF-DEFENSE 


The Supreme Court’s ruling on this question we already know. The Court 
ruled with Standard. It told the policemen that they could not interfere with 
Standard’s activities until they made a finding whether or not Standard’s dis- 
criminations were made in good faith. And it told us all what “good faith” 
means. It told us that “good faith” means “self-defense,” and that “self- 
defense” means that a supplier is justified in resorting to the unlawful method 
of pricing to defend itself against a competitor who has used no unlawful 
method. Why did the Court think such a topsy-turvy notion of self-defense 
as this to be sound? Let the majority opinion speak: 

“Tt is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self-defense against a price raid by a competitor. 
For example, if a large customer requests his seller to meet a temptingly lower 
price offered to him by one of his seller’s competitors, the seller may well find 
it essential, as a matter of business survival, to meet that price rather than 
to lose the customer. It might be that this customer is the seller’s only avail- 
able market for the major portion of the seller’s product, and that the loss of 
this customer would result in forcing a much higher unit cost and higher sales 
price upon the seller’s other customers” (Standard Oil (Indiana) Co. v. FTC, 
340 U. S. 231). 

Thus my analogy holds. Since we may assume that I may need the votes of 
those supporters down in my district, for reelection, then I am justified in at- 
tacking my opponent by a normally unlawful method, provided he has used no 
unlawful method to attack me, and the innocent bystanders I may shoot have 
no rights. 


Tur Court CONFUSED VESTED INTEREST WITH COMPETITION 


Now comes the bitterest pill of all. Here is the Court declaring that a sup- 
plier has a vested right in the continuing patronage of the people who have 
bought from him, so much so that he is justified in using the method of pricing 
we condemned as an instrument of monopoly. Here is the Court telling the 
innocent bystanders we sought to protect from abuses of monopoly power that 
their rights are secondary to the rights of a supplier who may need to use his 
monopoly power to retain customers. 

Well this I can say: When we passed the Robinson-Patman Act, we thought 
we were passing a law for competition and against monopoly; and I have not 
heretofore known of any theory of competition which holds that a supplier has a 
vested right in the continuing patronage of his customers, so much so that he 
can resort to a method of competition by which the small competitors will al- 
ways lose out and the big competitors will always win. 


THe Court MISREAD Its STALEY OPINION 


How did the Supreme Court arrive at the construction of self-defense it 
reached in the Standard Oil (Indiana) opinion? Its official sources are, for the 
most part, those I have cited, principally the report filed by the manager of the 
House conferees on the bill, Mr. Utterback. It also appears, however, that the 
Court has been educating itself with some of the writings of propagandists work- 
ing for a lobby which has been out to wreck the antitrust laws. And finally 
it appears that the Court misread its 1945 opinion in the Staley case, a unani- 
mous opinion, written by the late Chief Justice Stone. 

As I read part I of the Staley opinion, the Court rejected Staley’s plea that 
this company was justified under the 2 (b) defense in adopting in toto a com- 
petitor’s illegal basing-point system of pricing, for the reason that the Court 
clearly thought both Staley and its competitor were merely making a simul- 
taneous raid on the consumer’s pocketbook. The facts before the Court did not 
suggest that Staley’s discriminations were made for the purpose of defending 
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itself against an unlawful attack by its competitor, nor against an attack of 
any kind. Nor did the facts suggest that Staley was attacking its competitor. 
Furthermore, the Court was presumably aware, as the briefs in the lower court 
had pointed out, that several years before this case was brought, Staley and its 
competitor had entered into a consent decree with the Department of Justice, 
agreeing to terminate an illegal combination and conspiracy among themselves 
to use this same basing-point pricing system. The Staley opinion held that al- 
though Staley’s competitor had adopted an illegal pricing system first, that 
fact did not justify Staley in adopting the illegal pricing system. In short, all 
this opinion said was that I am not justified in burglarizing your house simply 
because someone else started burglarizing your house first. The Court said 
that the contrary argument with which it was presented was astonishing and 
pointed to the report of the manager of the House conferees on the Robinson- 
Patman bill where it is specifically stated that “one violation of law does not 
justify another.” 

When it came time to decide the Standard Oil (Indiana) case, however, the 
Court apparently thought that it had held in Staley that an unlawful price is 
never justified to meet a competitor’s unlawful price. Moreover, since the 
report on which the Court leaned had stated that self-defense depends upon 
whether the attack being met is a legal or illegal attack, the Court apparently 
thought that the answer must be that a seller is justified in discriminating to 
meet a legal attack. But this of course tends to render the law a nullity. If 
the principle were to be adhered to completely, it would render the law a 
nullity ; so at best the majority opinion in Standard Oil (Indiana) has created 
confusion and greatly weakened the law. 


THE PROBLEM Is Up To CONGRESS 


Our problem now is what to do about the error in the Standard Oil (Indiana) 
decision. 

H. R, 11 is to amend subsection 2 (b) of the Robinson-Patman Act. The in- 
tent of the bill is to accept the Standard Oil (Indiana) opinion up to the point 
where the effects of a discriminatory price reach a certain degree of seriousness, 
but to put a limit on the good-faith defense, so that it will not be a bar to a 
cease-and-desist order where the effects of the discrimination go beyond this 
degree of seriousness. This degree of seriousness is at the point where, in the 
language of the bill: 

“The effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce.” 

The bill does nothing more than that. The protection which this language 
would give falls far short of the protection which the language of the prohibition 
in subsection 2 (a) would offer. The language there refers to discriminations: 

“Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them.” 

In other words, H. R. 11 says that the supplier will be justified in shooting at 
his competitors who try to take his customers by lawful means, and in shooting 
a few innocent bystanders, but if he reaches the point where he is about to 
make a substantial reduction in the population, then he will no longer be 
justified. 

Let us turn now to a more detailed history of the price-discrimination problem, 
the laws which have been passed to cope with this practice, and the key 
decisions in which the courts have sought to interpret and apply these laws. 


FAILURES OF THE SHERMAN AND CLAYTON ACTS 


Corporations were originally provided for under the State laws as a means 
whereby the towns and cities could carry on and finance municipal services. 
Shortly before the Civil War, a few business firms began incorporating them- 
selves under these laws—to carry on profitmaking enterprises—and by the end 
of the Civil War several of them had amassed great wealth. By 1890 a few, 
such as in petroleum, tobacco, and sugar products, had come to have near-com- 
plete monopolies in their line of commerce. 

This accidental use, or misuse, of the State laws would probably be universally 
applauded today. The corporate form of business permits the aggregation of 
much larger amounts of capital than could be gathered together by groups of 
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closely associated individuals. There seems no question but what large aggrega- 
tions of wealth are necessary to many types of undertakings, and to operations 
on a scale required for efficient production and distribution methods. At the 
same time, however, the corporate form lends itself to almost limitless possi- 
bilities for monopolization. 

Since the rise of the big corporations, there has been more or less constant 
public concern over the growing tendency for economie activities outside the agri- 
cultural realm to become monopolized. 


EARLY ATTEMPTS TO OUTLAW ABUSES 


After a long history of notorious abuses, the railroads were put under a degree 
of public control in 1887 with the passage of the first Interstate Commerce Act. 
At the same time hopes began to take shape for Federal laws which would prevent 
monopoly in other industries, so that competition would perform the kind of 
natural and automatic regulation which had long been a national ideal. There 
ym high hopes that passage of the Sherman Act of 1890 would accomplish this 
ideal. 

By that time the most alarming development had been the so-called trust, an 
arrangement whereby rival companies pooled their stocks and placed themselves 
under the control of a single management. But there was by then also a wide 
public understanding of several of the commercial practices by which firms that 
preferred independence were destroyed or driven unwillingly into the trust. One 
of the most effective and notorious of these was the practice of price discrimina- 
tion. Clearly this practice was an abuse of size. It was a practice by which the 
bigger manufacturers could and did destroy their smaller competitors without 
respect to their efficiency or other merits. The practice also took shape in disas- 
trous consequences when big companies arranged with monopolistic suppliers of 
raw materials, or essential services, to receive price concessions, rebates, and so 
forth, which were not allowed their smaller competitiors. Indeed, when the old 
Standard Oil trust let it be known that it had concluded arrangements to receive 
preferential freight rates from certain of the railroads, this news alone was suf- 
ficient to Standard’s remaining independent competitors to capitulate and join in 
the trust. 

When the Interstate Commerce Act of 1887 was passed, it was framed to pro- 
hibit a seller of common-carrier services from “discriminating in the price of its 
services under circumstances and conditions, by granting shippers any special 
rate, rebate, drawback, or other device” (sec.-2, 24 U. S. Stat. L. 379). 

And by the amendment to this act of June 29, 1906, the customers of the rail- 
roads were likewise forbidden to receive or accept discriminations “by or through 
any means or device whatsoever, any sum of money or any other valuable con- 
sideration as a rebate or offset against the regular charge” (34 U. S. Stat. L. 587). 

Moreover, this law has come to mean that the railroads were prohibited from 
discriminating between shippers similarly situated not just when the carrier had 
some reason for being partial to one shipper rather than another, but also when 
there is a competitive condition which would induce the carrier to discriminate 
between competing shippers. 

Thus in Barringer & Co. v. United States (319 U. S. 16 Dee. 1942) Mr. Chief 
Justice Stone noted that the law not only prohibited differentiating between pur- 
chasers on the basis of their identity but that it prohibited differentiating on the 
basis of competitive conditions which may induce a carrier to offer a reduction 
in rate to one shipper while denying it to another similarly situated. 


THE SHERMAN Act WAs Too VAGUE 


The Sherman Act of 1890 made illegal “every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade.” And it also 
made illegal to “monopolize, or attempt to monopolize, or combine or conspire with 
any other person or persons, to monpolize any part of the trade.” 

There was some basis therefor in the law, so a number of prominent writers 
have thought, for stopping those monopolistic practices which could be resorted 
to only in an attempt to monopolize. So, for example, might wholesale price 
discriminations have been brought under this law but they were not. As late 
as 1927, long after the Clayton Act was passed, the Supreme Court invalidated 
a statute of the State of Minnesota which prohibited price discrimination on the 
ground that it interfered with the right of contract. Compare Wallace and 
Douglas, Antitrust Policies and the New Attack on the FTC (University of 
Chicago Law, Revised, vol. 19, No. 4, 1952, p. 719). 
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Following enactment of the Sherman Act there was much legislation in the 
States and many official investigations. Between 1906 and 1913, there were 
exhaustive investigations and reports by the Federal Bureau of Corporations 
into the petroleum, tobacco, steel, farm implement and other industries. In 
addition the evidence that was made public in the exhaustive trials of Standard 
Oil and the American Tobacco Co. which culminated in the Supreme Court 
decisions of 1911, dramatically demonstrated the part which price discrimina- 
tion had played in bringing about monopolies in these industries. The company 
which attracted the greatest popular attention was the old Standard Oil Co. 
This company had started out just prior to the Civil War as only one of some 
30 or 35 refining companies located in Cleveland, Ohio. Between 1870 and 1882 
it achieved a 90-percent monopoly of all the refined petroleum products distrib- 
uted in the United States. Clearly the evidence showed that after this company 
had gained the substantial size advantage over its competitors—largely by merg- 
ing with competitors—it had abused its size advantage by cutting prices in one 
area at a time until its independent competitors were either driven out of busi- 
ness or capitulated and merged with the Standard combine. Mr. Brandeis, 
later Justice Brandeis, testified in 1914 that discrimination was the most power- 
ful weapon that the Standard Co. had had. 

Be that as it may the Sherman Act was never interpreted as prohibiting the 
monopoly practice itself. And indeed the phrase “attempt to monopolize” was 
not interpreted to stop monopolistic practices until a monopoly had reached such 
a near stage of maturity that the intent of gaining a complete monopoly was 
unmistakable. Thus the Supreme Court reviewed the voluminous evidence of 
Standard’s monopolistic practices and condemned not the practices themselves 
by drawing inferences from all of these practices taken together plus the fact 
that Standard had obtained a monopoly, condemned Standard’s evil intent. 
Indeed Standard’s attorneys argued that Standard had done what it had done 
in good faith, that 

“Defendant’s control was but the result of lawful competitive methods, guided 
by economic genius of the highest order, sustained by courage, by a keen insight 
into commercial situations, resulting in the acquisition of great wealth, but at 
the same time serving to stimulate and increase production, to widely extend the 
distribution of the products of petroleum at a cost largely below that which 
would have otherwise prevailed, thus proving to be at one and the same time a 
benefaction to the general public as well as enormous advantage to individuals” 
(221 U.S. 1, p. 84). 

From the overwhelming evidence of Standard’s activities and the results which 
were brought about by these activities the Supreme Court ruled that Standard 
had attempted to monopolize: 

“All lead the mind up to a conviction of a purpose and intent which we think 
is so certain as practically to cause the subject not to be within the domain of 
reasonable contention” (supra, 77). 





DEMAND For Laws AGAINST MONOPOLY PRACTICES 


Following the Supreme Court decisions in the Standard Oil and other cases in 
1911 public concern over the monopoly problem was heightened rather than 
lessened. There had grown up a great body of public opinion supporting the idea 
that the specific acts and practices which led to monopoly should be prohibited 
rather than waiting for monopoly to grow into full flower with the understanding 
that attempts would then be made to dissolve the monopoly. There was, moreover, 
a great popular demand for such legislation to outlaw specific unfair and monop- 
olistic practices. In the presidential campaign of 1912 the platforms of the 
three major political parties of that year called for such legislation. It was in 
response to this demand that the Federal Trade Commission Act and the Clayton 
Act of 1914 were passed. Congress wrote in a blanket clause against “unfair 
methods of competition” to cover other practices which had not yet been defined 
as those leading to monopoly. 

On January 26, 1912, at the hearings on H. R. 11380, ete., before the Committee 
on the Judiciary of the House of Representatives, Mr. Louis D. Brandeis, who 
later became a Justice of the Supreme Court, testified as follows: 

“Mr. BRANDEIS. * * * to get a monopoly by getting a competitor out of the way. 
That is not competition ; that is destruction. It is not the purpose of competition 
at all; itis destruction. Now, it seems to me perfectly clear, as a general proposi- 
tion, that what we must do in dealing with business, with the liberty of a business, 
is precisely the same as what we must do in liberty of the individual. Any one 
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of us might be knocked down when we go through the streets by somebody who 
is a good deal stronger than we are. I am certain I might be so knocked down. 
The law undertakes to restrain the liberty of that physically strong individual 
by not allowing him to exercise his right to do as he pleases and prevent his knock- 
ing me down, unless it should be in self-defense or in some other justification or 
infringement of his rights. What is done there? That is the regulation, the 
restriction, of the liberty of one which is absolutely essential to the preservation 
of the liberty of the other. Now, that same principle applies, of course, in business. 
If a man who is strong, who has the endurance which comes with size and with 
wealth, is allowed to use that against an individual, that is not competition. Com- 
petition consists in being able to do the thing better—either cheaper or in quality 
better, in service better—than the other person; that is competition. The Stand- 
ard Oil Co. did not compete with those individuals when it went in and destroyed 
them. They committed industrial murder just as much as the man who physi- 
eally used his strength to put an end to the persons about him.” 

The Clayton Act of 1914 originated with the bill, H. R. 15657, introduced by 
Mr. Clayton on April 14, 1914, 51 Congressional Record, 6714. Section 2 of this 
bill prohibited discrimination in price between different purchasers, with the 
purpose or intent to destroy or wrongfully injure the business of a competitor 
of either the purchaser or the seller. Section 2 did not contain any proviso ex- 
cepting discriminations made in good faith to meet competition. 

H. R. 15657 was reported out on May 6, 1914, and the report—House Report 
No. 627, 63d Congress, 2d session, pp. 8-9—showed that the section 2 prohibition 
of price discrimination was confined to a well known, common, particular form 
of discrimination. Thus, the report, stated, in part: 

“Section 2 of the bill is intended to prevent unfair discrimination. The neces- 
sity for the legislation needs little argument to sustain the wisdom of it. In the 
past it has been a most common practice of great and powerful combinations 
engaged in commerce—notably the Standard Oil Co., and the American Tobacco 
Co., and others of less notoriety, but of great influence—to lower prices of their 
commodities, oftentimes below the cost of prices of production in certain com- 
munities and sections where they had competition, with the intent to destroy 
and make unprofitable the business of their competitors, and with the ultimate 
purpose in view of thereby acquiring a monopoly in a particular locality or 
section in which the discriminating price is made every concern that engages in 
this evil practice must of necessity recoup its losses in the particular communi- 
ties or sections where their commodities are sold below cost or without a fair 
profit by raising the price of the same class or commodities above their fair 
market value in other sections or communities. Such a system or practice is so 
manifestly unfair and unjust, not only to competitors who are directly injured 
thereby but to the general public, that your committee is strongly of the opinion 
that the present antitrust laws ought to be supplemented by making this particu- 
lar form of discrimination a specific offense under the law when practiced by 
those engaged in commerce.” 

Senate Document 583 made the same statement for the Senate Judiciary Com- 
mittee in its report on H. R. 15657. 

In its report upon the bill to enact the Clayton Act (S. Rept. No. 695, 63d Cong., 
2d sess., July 22, 1914), to accompany H. R. 15657, page 1, the Senate Committee 
on the Judiciary said: 

“Broadly stated, the bill, in its treatment of unlawful restraints and monopo- 
lies, seeks to prohibit and make unlawful certain trade practices which, as a 
a rule, singly and in themselves are not covered by the act of July 2, 1890 (the 
Sherman Act) or other existing antitrust acts and thus, by making these practices 
illegal, to arrest the creation of trusts, conspiracies, and monopolies in their 
incipiency and before consummation.” 

During the debate on the bill in the Senate, the following identification was 
made of the particular form of discrimination to be prohibited by section 2: 

“Mr. WaxtsH. * * * section 2 refers to that form of unfair competition gen- 
erally denominated as local price cutting * * * 

“Perhaps the most conspicuous offender in the matter of unfair competition 
by local price cutting has been the great Standard Oil Co.” (51 Congressional 
Record 14099). “Good Faith” Destroyed the Clayton Act: 

With this evidence before us showing that the section 2 prohibition was con- 
fined to a “particular form of discrimination,” the debates in the House and 
the Senate make it clear that the “good faith meeting of competition” proviso, 
when it was later inserted in the bill by the Senate Judiciary Committee, was 
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not understood or intended by Congress to legalize discriminations that were pro- 
hibited. Thus the following colloquy occurred during the debate in the House: 

“Mr. Starrorp. As I understand it, the purpose here is to provide a uniform 
price for all persons and customers for the same quality of goods. 

“Mr. Wess. And under like conditions. 

“Mr. Starrorp. About which there cannot be any competition at all, so far as 
the seller is concerned, in meeting the competition of some other corporation? 

“Mr. Wess. Oh, yes; if he meets the competition of some other person, he is 
not meeting that competition for the purpose of destroying or wrongfully injuring 
his competition” (51 Congressional Record 9096). 


* * * * * * * 


“Mr. GRAHAM of Pennsylvania. Mr. Chairman, I desire to offer an amend- 
ment * * *,” 

The clerk read: “After the word ‘shall’, insert the words ‘except in lawfully 
meeting competition’ * * *” (ibid., 93899). 

“It has been held in some of the cases that have been tried that wherever prices 
are cut below cost that is unfair trade practice; but where a man meets another’s 
price in protecting his business in a district with a price, it is his lawful right 
and privilege, and it is the object of competition that he should meet his 
price * * *” (ibid., 9389). 

“Mr. Wesr. Mr. Chairman, we hope this amendment will not be adopted, be- 
cause in our opinion it adds nothing to the section. We think under the pro- 
visions of the section any man who honestly meets competition is not thereby 
intending to destroy or wrongfully injure any other person. If that is his 
object, meeting honest competition, this section will not hurt him * * *” (ibid., 
9389). 

* od * aw 7 * 2 

“Mr. GarpNER. Would the adoption of the amendment offered by the gentle- 
man from Pennsylvania (Mr. Graham) open the door to the practices which you 
seek to prevent by section 2? 

“Mr. Wess. It might be a suggestion to the parties that that could be done. 
* * * T oppose the amendment because, as I have said, I think the amendment 
of the gentleman from Pennsylvania is useless and unnecessary. 

“The question was taken, and the amendment was rejected” (ibid., 9390). 

The Senate Committee on the Judiciary added a good faith meeting of com- 
petition provision to section 2 of the House bill so that the section 2 prohibition 
would not prevent “discrimination in price in the same or different communities 
made in good faith to meet competition and not intended to create monopoly.” 

The Senate committee report (No. 698, 63d Cong., 2d sess., pp. 483-44) explained 
this addition as follows: 

“After full consideration it is deemed advisable to enlarge the exception in the 
first proviso to the section by adding * * * ‘discrimination in price made in good 
faith to meet competition and not intended to create monopoly’ upon the ground 
that the enlargement will tend to foster wholesome competition.” 

The debate in the Senate on H. R. 15667 as amended by the Senate Committee 
on the Judiciary included the following regarding section 2: 

“Mr. CUMMINS. * * * 

“Made in good faith to meet competition. * * * 

“Imagine the Government endeavoring to prove that a particular instance of 
price cutting was not made in good faith to meet competition * * *” (51 Con- 
gressional Record 14228). 


* * * * * * * 


“Mr. Reep. * * * Manifestly, if two men are in competition at a given place— 
let us say the Standard Oil Co. and an independent company—and the inde- 
pendent company should drop the price of gasoline to 11 cents, and the Standard 
Oil Co. should meet it, that would be an act done in good faith to meet compe- 
tition. If, however, the Standard Oil Co. were to drop the price of gasoline to 5 
cents, a price less than the article could be produced for, and kept it up to 11 
or 12 cents somewhere else, and carried it out and kept it up so that it drove the 
independent concern out of business, there would not be any difficulty at all in 
a jury finding that they did not do it in good faith. I will undertake, in any 
resonably plain case, any outrageous case, to get a verdict every time under that 
section (ibid. 14228). 
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“Mr. CuMMINS. * * * but we are not making this law to arrest the progress 
of monopoly in outrageous cases only. We are making it to preserve compe- 
tition (ibid. 14228). 

* * * a *~ a *” 

“We might just as well have said * * * that the seller can do anything that 
he desires or pleases to meet competition that is not in violation of the antitrust 
laws; if it is in violation of the antitrust law, we need no further condemnation 
or penalty. We have wound up this section practically by saying that the seller 
ean do whatsoever he pleases with regard to his business, provided he does not 
violate the antitrust law; and yet this is one of the sections that have been pro- 
posed to strengthen the antitrust law, to add to the antitrust law, to accomplish 
the purpose of the antitrust law by forbidding something that is not now for- 
bidden by the States” (Ibid. 14250). 

The conference report, Senate Document No. 585, eliminated from the good faith 
proviso the language “and not intended to create monopoly,” volume 51, Con- 
gressional Record, page 15637. During the debate on the conference report in 
the Senate, the following criticisms of the good faith proviso made: 

“Mr. STERLING. * * * Passing the paragraph or proviso which permits discrim- 
ination in price because of differences in grade, quality, or quantity, or differences 
in cost of selling or transportation, I come to this significant provision injected 
by the committee, namely, the provision which permits “discrimination in price in 
the same or different communities made in good faith to meet competition.” It 
is easy to conceive of the multitude of sins that may be covered by that broad 
and generous cloak * * * (Ibid. 16115). 

a * * * * * ” 

“* * * Think of it. It can always be urged against the charge of unlawful 
discrimination that it was done for the purpose of meeting competition. ‘We 
found our competition charging a certain price for his goods. We cut the price 
of ours, below cost even, to meet his competition. What have you got to say 
about it under this law?” 


PURPOSES OF THE ROBINSON-PATMAN ACT 


In the 20 years following passage of the Clayton Act, section 2 did indeed 
prove to bea failure. Discriminatory practices increased, if anything, and spread 
to new industries as these became more monopolistic. The prevalence of this 
evil and its destructive effects upon small business are set out in an overwhelming 
mass of evidence in some 30 volumes of factual studies submitted to Congress 
by the Federal Trade Commission and by the hearings on the Robinson-Patman 
bills. In one case brought by the FTC the record shows that over a period of 
7 years the Goodyear Tire & Rubber Co. had sold tires to Sears, Roebuck at a 
price which averaged 40 percent less than Goodyear had charged Sears’ com- 
petitors—compare House Report No. 2287, 74th Congress, 2d session, page 4. 
Evidence in the more recent Sherman Act suit against A. & P. shows a list of 
300 manufacturers who, prior to 1935, were selling their products at prices rang- 
ing between 5 and 20 percent below these suppliers received from A. & P.’s com- 
petitors—67th Federal Supplement, page 626, 1946; see Government exhibit 11. 

Two provisos in section 2 of the old Clayton Act proved to render that section 
of the law almost a nullity. One of these was the proviso which exempted differ- 
ences in prices on account of differences in quantities sold. 

It has been assumed that this proviso was intended to permit price differences 
up to the amount of the seller’s cost savings on quantity sales, and was generally 
so interpreted during most of the life of this statute. This interpretation had 
been seriously challenged shortly before passage of the Robinson-Patman Act, 
however, Goodyear Tire and Rubber Co. v. Federal Trade Commission (304 
U. W. 257), and shortly after passage the United States Court of Appeals for 
the Sixth Circuit rendered its opinion in this case, holding that a seller may dis- 
criminate in prices between purchasers in different quantities without reference 
to his cost differences. 

The other proviso which proved to make section 2 nugatory was that pertain- 
ing to the good faith meeting of competition. 


THE OLD ApPLiIep To INJURY TO RESELLERS 


It is now sometimes said by careless or intentionally misleading students of 
the antidiscrimination law, that section 2 of the Clayton Act of 1914 applied 
only to injury to the discriminating seller’s competitors, and that a purpose of 
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the Robinson-Patman amendment was to extend the law to cover injury among 
the seller’s customers. This is completely erroneous. 

It is true that the argument was at one time made that section 2 of the old 
Clayton Act ran only against the effects of discrimination upon competition of 
the discriminator and that it ignored effects upon competition at the resale 

1. 

— is also true that the United States Court of Appeals for the Second Circuit 
adopted this theory in 1923 and 1924 in the Mennen Co. (288 Fed. 774) and Na- 
tional Biscuit (299 Fed. 733) cases. This argument was completely dispelled 
in 1929, however, when the issue reached the Supreme Court in Van Camp & 
Sons v. American Can Co. (278 U. S. 235) decision January 2, 1929. In this 
case the Supreme Court unanimously held that section 2 of the Clayton Act of 
1914 was as much concerned with competition among customers of the seller 
making the discrimination as it was concerned with competition among the 
seller and his competitors. Thus this point was settled law 7 years prior to 
the Robinson-Patman Act, as the court’s opinion at page 254 unmistakably in- 
dicates : 

“These facts bring the case within the terms of the statute, unless the words 
‘in any line of commerce’ are given a narrower meaning than a literal reading 
of them conveys. * * * The contention is that the words must be confined to 
the particular line of commerce in which the discriminator is engaged, and 
that they do not include a different line of commerce in which purchasers from 
the discriminator are engaged in competition with one another. * * * The 
fundamental policy of the legislation (Clayton Act) is that, in respect of persons 
engaged in the same line of interstate commerce, competition is desirable and 
that whatever substantially lessens it or tends to create a monopoly in such 
line of commerce is an evil. Offense against this policy, by a discrimination in 
prices exacted by the seller from different purchasers of similar goods is no less 
clear when it produces the evil in respect of the line of commerce in which 
they are engaged than when it produces the evil in respect of the line of com- 
merce in which the seller is engaged. In either case, a restraint is put upon 
the freedom of competition in the channels of interstate trade which it had 
been the purpose of all the antitrust acts to maintain. Federal Trade Com- 
mission v. Beech-Nut Co. (257 U.S. 441, 454.)” 

There is no question but what most of the congressional concern, and most 
of the factual investigation leading up to passage of the Robinson-Patman Act 
pertained to competitive problems among wholesalers and retailers. This was 
the primary public concern. The monopoly movement which had taken place 
in the mining and manufacturing fields in the 2 or 3 previous decades was at 
that time rapidly advancing into the distribution fields. A few giant chains 
were taking over the functions of independent wholesalers and retailers at a 
spectacular rate, and with a great deal of popular concern. The States were 
enacting a variety of laws seeking to cope with this menacing trend, including 
special chainstore taxes of one kind or another. In 1928 the Senate passed a 
resolution—Senate Resolution 224, 79th Congress, Ist session—directing the 
Federal Trade Commission to make a full-scale investigation into the reasons 
for the rapid monopolization of the distribution field, and over the next 6 years 
the FTC submitted to Congress more than 3 factual studies on its chainstore 
investigation. These studies revealed price discrimination to be the principal 
evil behind the growing monopolization of the distributon fields, while the 
Commission’s studies were centered upon resellers—wholesalers and retailers— 
its findings, however, pointed to the chainstore’s discriminations as a weapon 
for destroying competing sellers, no less than they pointed to the chain’s practice 
of extracting discriminatory prices from their suppliers. 

With reference to the chains receiving an unearned advantage from dis- 
criminations of their suppliers, the Commission found—compare Senate Report 
No. 293, 72d Congress, 1st session, pp. 8-9. 

“1. That it had been persistent policy of the chain stores to seek out and de- 
mand special and unwarranted price concessions on the goods they bought.” 

And with reference to the discriminations as a seller’s weapon against com- 
petitors, the FTC found: 

“2. That the chains in many instances discriminated in the resale of mer- 
chandise by maintaining higher prices in localities where competition was ab- 


sent or weak, and cutting prices aggressively in those localities where aggressive 
competition was encountered.” 
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Moreover, the report of the House Committee on the Judiciary accompanying 
the Patman bill, after extensive hearings on discrimination problems, expressed 
equal concern with the plight of “independent” manufacturers as with “inde- 
pendent” merchants : 

“Your committee is of the opinion that the evidence is overwhelming that 
price discrimination practices exist to such an extent that the survival of inde- 
pendent merchants, manufacturers, and other businessmen is seriously imperiled 
and that remedial legislation is necessary” (H. Rept. No. 2287, 74th Cong., 
2d sess., on H. R. 8442, p. 3). 


PURPOSES OF CHARGES IN SECTION B (A) 


While there was no question such as is now sometimes imagined—that the old 
Clayton Act treated “injury” among customers in some way different from “in- 
jury” among competitors—entering into the considerations of the Robinson-Pat- 
man Act amendment, there were in fact several major reasons for this amend- 
ment. Taking up those effectuated by the language of subsections (a) and (b), 
they were as follows: 

First. To eliminate the possible exemption for discriminations made “on ac- 
count of” different “quantities sold,” and substitute therefor an exemption for 
differences in the sellers’ costs. 

Second. Broaden the scope of the act to cover intrastate “injury” to com- 
petition, insofar as there is Federal jurisdiction. 

Third. To broaden the scope of the act to cover “injuries” to individual com- 
petitors, in contrast to the requirement of the old Clayton Act that a general 
injury to competitive conditions in a line of commerce be shown. 

Fourth. To give the FTC an additional weapon for coping with discrimina- 
tions on quantity purchases, as is expressed in the quantity limit proviso and 
subsection (a). 

Fifth. To eliminate the nullifying effects of the “good faith meeting of com- 
petition” proviso of the old act. 

The two provisos of the old act providing exemptions for discrimination made 
on account of “quantities sold” and for “good faith meeting of competition” were 
considered to be the principal loophole of the old law. Speaking of the two 
provisos, the House report on the Patman bill said: 

“These provisos have so materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity. Some 
of the difficulties of enforcement of this section as its standards are pointed out 
in the annual report of the Federal Trade Commission above referred to, at pages 
63 and following” (H. Rept. No. 2287, 74th Cong., 2d sess., on H. R. 8442, p. 7). 

And the Senate report on the Robinson bill said: 

“The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends 
to substitute the remedies of retaliation for those of law, with destructive con- 
sequences to the central object of the bill. Liberty to meet competition which 
can be met only by price cuts at the expense of customers elsewhere, is in its 
unmasked effect the liberty to destroy competition by selling locally below 
cost, a weapon progressively the more destructive in the hands of the more 
powerful, and most deadly to the competitor of limited resources, whatever his 
merit and efficiency. While the bill as now reported closes these dangerous 
loopholes, it leaves the fields of competition free and open to the most efficient, 
and thus in fact protects them the more securely against inundations of mere 
power and size.” (S. Rept. No. 1502, 74th Cong., 2d sess., on S. 3154, p. 4). 

Then commenting on the effect of the good-faith proviso as it related to the 
chains as buyers, the FTC said: 

“Discriminatory price concessions given to prevent the loss of a chainstore’s 
business to a competing manufacturer to prevent it manufacturing its own 
goods, or to prevent it from discouraging in its stores the sale of a given manu- 
facturer’s goods, may be strongly urged by the manufacturer as ‘made in good 
faith to meet competition’ ” (S. Rept. No. 293, 72d Cong., 1st sess., p. 90). 

Finally commenting on the effect of the good-faith proviso as it related to the 
chain sellers, the FTC said: 

“Variation in price between different branches of a chain would seem to be a 
discrimination, the effect of which may be to produce the forbidden results. 
It is one thing however, to reach such a broad conclusion on the results of this 
practice by chains in general and quite another to prevent by legal means its 
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use by some particular chain. The reason is that the Clayton Act itself spe- 
cifically permits price discrimination ‘in the same or different communities 
made in good faith to meet competition.’ The Commission has no evidence 
which would establish that price discrimination by chainstores has not been 
in good faith to meet competition and there is good ground to conclude that 
in many cases it has been for that purpose.” (op. cit., p. 96). 

Furthermore, with reference to the new language concerning exemptions for 
discriminations “which make only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from the differing methods or quantities 
in which such commodities are sold,” the House report said: 

“This proviso is of great importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more eco- 
nomic processes of manufacture, methods of sale, and modes of delivery, 
wheresoever they may be employed in streams of production or distribution; 
it also limits the use of quantity price differentials to the sphere of actual cost 
differences. Otherwise such differentials would become instruments of favor 
and privilege and weapons of competitive oppression. 

“The bill neither requires nor compels the granting of discriminations or differ- 
entials of any sort, and the words ‘or require’ are expressly inserted in both the 
above subparagraphs to make that clear. It leaves any who wish to do so en- 
tirely free to sell to all at the same price regardless of differences in cost, or to 
grant any differentiais not in excess of such differences. It does not require the 
differential, if granted, to be the arithmetical equivalent of the difference. It is 
sufficient that it does not exceed it.” (Op. cit. pp. 9 and 10.) 

And in much the same language the Senate report said: 

“This proviso is of greatest importance, for while it leaves trade and industry 
free from any restriction or impediment to the adoption and use of more economie 
processes, and to the translation of appropriate shares of any savings so effected 
up and down the stream of distribution to the original producer and to the ulti- 
mate consumer, it also strictly limits the use of quantity price differences to that 
sphere, since beyond it they become instruments of favor and privilege and 
weapons of competitive oppression.” (Op. cit. p. 5.) 


INJURY TO INTERSTATE COMMERCE 


“On the matter of extending the scope of the law to cover injury to intrastate 
commerce, where the discriminating seller is in interstate commerce, the House 
report quoted the new phrase in subsection (a) ‘where either or any of the pur- 
chases involved in such discrimination are in commerce’ and said that it ‘is of first 
importance in extending the protections of this bill against the full evil of price 
discrimination, whether immediately in interstate or intrastate commerce, 
wherever it is of such a character as tends directly to burden or affect interstate 
commerce.” (Op. cit. p. 8.) 

And the Senate report quoted the same phrase of the bill and said: 

“And this clause is designed to extend its scope to discrimination between in- 
terstate and intrastate customers, as well as between those purely interstate.” 
(Op. cit. p. 4.) 

Coming now to a fourth major purpose of the changes in section 2, we find a clear 
record of intent to prohibit discriminations having a substantially injurious 
effect upon individual competitors. The House report quoted the following lan- 
guage on section 2 (a) of the Patman bill, which is the language of the present 
statute, except for omission of the word “knowingly,” as follows: 

“Where the effect of such discrimination may be substantially to lessen competi- 
tion, or tend to create a monopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either grants or receives the benefit 
of such discrimination, or with customers of either of them.” (Op. cit. p. 8.) 

Then the House report went on to explain what this language was intended 
to accomplish as follows : 

“This provision accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The existing law has in practice been 
too restrictive in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned, whereas the more immediately important con- 
cern is in injury to the competitor victimized by the discrimination. Only through 
such injury in fact, can the larger, general injury result. Through this broaden- 
ing of the jurisdiction of the act, a more effective suppression of such injuries is 
possible and the more effective protection of the public interest at the same 
time is achieved.” (Op. cit. p. 8.) 
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The Senate report quoted the same language as the House report and explained 
it as follows: 

“This clause represents a recommended addition to the bill as referred to 
your committee. It tends to exclude from the bill otherwise harmless violations 
of its letter, but accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The latter has in practice been too 
restrictive, in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned, whereas the more immediately important con- 
cern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch 
the weed in the seed will keep it from coming to flower (op. cit. p. 4).” 


BACKGROUND OF SECTION 2 (B) 


Coming now to the subsection 2 (b) defense, the background recommendation 
for a solution of this problem came from the Federal Trade Commission in its 
final report on the chainstore investigation. The FTC report contained the fol- 
lowing statement and recommendation : 

“A simple solution for the uncertainties and difficulties of enforcement would 
be to prohibit unfair and unjust discrimination in price and leave it to the en- 
forcement agency, subject to review by the courts, to apply that principle to 
particular cases and situations. The soundness of and extent to which the present. 
provisos would constitute valid defenses would thus become a judicial and 
not a legislative matter. 

The Commission therefore recommends that section 2 of the Clayton Act be 
amended to read as follows: 

“It shall be ralawful for any person engaged in commerce, in any transaction 
in or affecting .uch commerce, either directly or indirectly to discriminate un- 
fairly or unjustly in price between different purchasers of commodities, which 
commodities are sold for use, consumption, or resale within the United States or 
any Territory thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States.” (Final report of .the 
Federal Trade Commission on Chainstore investigation, S. Doc. No. 4, December 
18, 1934, 74th Cong., 1st sess., p. 96). 

The bill introduced in the Senate and reported by the Senate Committee on the 
Judiciary followed the FTC’s recommendation literally in that it contained no 
reference whatever to good faith or to meeting of competition. The House bill, 
on the other hand, contained the language of the statute today. The Senate bill 
was amended on the floor of the House by insertion of the good faith clause of 
the old Clayton Act. The conference committee agreed upon the language of the 
House bill and the statement of the managers on the part of the House accom- 
panying the conference committee bill referred to the language of the Senate 
bill as follows: 

“The Senate bill contained a further proviso—That nothing herein contained 
shall prevent discrimination in price in the same or different communities made 
in good faith to meet competition. 

“This language is found in existing law, and in the opinion of the conferees 
is one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded, and the language is stricken. A provision relating to the question of 
meeting competition, intended to operate only as a rule of evidence in a proceed- 
ing before the Federal Trade Commission, is included in subsection (b) * * *.” 
(H. Rept. No. 2951, 74th Cong., 2d sess., on H. R. 8442, pp. 6 and 7.) 

Further supplementing the conferee’s report, the chairman of the House 
conferees (Mr. Utterback) submitted a more detailed report explaining with 
considerable length and clarity the meaning of each subsection of the Robinson- 
Patman bill. Since the Supreme Court looked to this report for the con- 
struction of section 2 (b) defense in each of the several cases—Corn Products 
Refining Co. v. FTC; Staley v. FTC; FTC v. Cement Institute et al., and Standard 
Oil (Indiana) v. FT'C—which have involved this issue, it may be well to consider 
a full the section of the report dealing with “meeting competition.” It is as 

ollows: 

“In connection with the above rule as to burden of proof, it is also provided 
that a seller may show that his lower price was made in good faith to meet an 
equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is to be 
noted, however, that this does not set up the meeting of competition as an 
absolute bar to a charge of discrimination under the bill. It merely permits it 





TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 31 


to be shown in evidence. This provision is entirely procedural. It does not 
determine substantive rights, liabilities, and duties. They are fixed in the 
other provisions of the bill. It leaves it a question of fact to be determined in 
each case, whether the competition to be met was such as to justify the discrimi- 
nation given, as one lying within the limitations laid down by the bill, and 
whether the way in which the competition was met lies within the latitude al- 
lowed by those limitations.” 

This procedural provision cannot be construed as a carte blanche exemption to 
violate the bill so long as a competitor can be shown to have violated it first, nor 
so long as that competition cannot be met without the use of oppressive discrimi- 
nations in violation of the obvious intent of the bill. 

“To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive Peet Co., on sales of soap to the A. 
& P. chain. Upon a complaint and hearing before the Federal Trade Commission, 
this proviso would permit the Colgate Co. to show in rebuttal evidence, if such 
were the fact, an equally low price made by a local soap manufacturer in Des 
Moines, Iowa, to A. & P.’s retail outlets in that city; but this would not 
exonerate it from a discrimination granted to A. & P. everywhere, if otherwise 
in violation of the bill. 

“But the committee hearings show a similar discount of 15 cents a case 
granted by Procter & Gamble to the same chain. If this proviso were construed 
to permit the showing of a competitive offer as an absolute bar to liability for 
discrimination, then it would nullify the act entirely at the very inception of its 
enforcement, for in nearly every case mass buyers receive similar discriminations 
from competing sellers of the same product. One violation of law cannot be 
permitted to justify another. As in any case of self-defense, while the attack 
against which the defense is claimed may be shown in evidence, its competency 
as a bar depends also upon whether it was a legal or illegal attack. A discrimi- 
nation in violation of this bill is in practical effect a commercial bribe to lure 
the business of the favored customer away from the competitor, and if one 
bribe were permitted to justify another the bill would be futile to achieve its 
plainly intended purpose” (Congressional Record, 74th Cong., 2d sess. vol. 80, 
pt. 9, p. 9418). 

The conference report on the Robinson-Patman bill was agreed to by both 
Houses without any objection. It was passed by the Senate by an unanimous 
vote and was passed by the House by a vote of 290 to 16. 


THE ROBINSON-PATMAN Act Is A RerurN TO Our Historic ANTITRUST POLICIES 


The Robinson-Patman Act was passed in the decade of the National Industrial 
Recovery Act, the Miller-Tydings Act, and other such legislation in the business 
field. Hence the philosophy of the Robinson-Patman Act is sometimes confused 
in the popular mind with these and other legislative enactments which were 
designed to impose regulations upon business or to restrict competition. Indeed, 
confusions of this sort are deliberately cultivated in some quarters. The notion 
that the Robinson-Patman Act was intended to impose regulations or maintain 
prices could not be further from the facts. The act was intended to lay certain 
ground rules which would make it possible to return business to the regulation 
of competition, the kind of regulation which theretofore had largely failed. 

More than half a century of experience with the growing practice of price 
discrimination in the business system had left it unmistakable that this practice, 
whether with good intent or evil, gives big sellers an uneconomic advantage over 
small sellers, and that it gives big buyers an unearned advantage over small 
competing buyers. It was equally clear, moreover, that the practical result of 
the practice is that small firms are either destroyed, or survive under a coercive 
force which forbids them to lower their prices but compels them to follow the 
price lead of their large, centralized competitors. Clearly, then, the effect of 
price discrimination is not a price competition, but a system of high, regi- 
mented prices. Furthermore, to continue to permit an undue abuse of bigness 
would inevitably result in the destruction and drying up of small firms, and 
a centralization of all business into the hands of a few giant corporations. 

The idea of competition involves a whole system of thought, and this system 
of thought is deeply embedded in our national philosophy. It is closely associ- 
ated with our historic idea of freedom, which demands that we maintain an 
open-door policy in economic affairs, so that new firms may always enter and 
Stake their chances of success upon their ability to produce and sell at lower 
costs than their competitors, or upon the ability to produce and sell better 
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products. This philosophy is also closely associated with a kind of Darwinism 
in our thinking. We like to think of competition as being a process by which 
the unfit and the inefficient are continually being weeded out, and the fittest 
survive. Competition of this kind, we think, spurs the inventiveness of man, 
resulting in new discoveries and increased efficiencies. Manifestly, however, 
competition cannot survive under the law of the jungle, wherein the strong 
perpetually devour the weak. We learned long ago that mere financial size 
cannot be the test which determines the outcome of the competitive struggle. 

The legislative history of the Robinson-Patman Act, if it is clear on any- 
thing, is cear on this: It was designed, not to protect particular classes of 
competitors, but to adopt a rational test of fitness, and place the competitive 
Struggle squarely upon these tests. In brief, the philosophy of the Robinson- 
Patman Act is to remove size as the determinant of who shall win out in the 
competitive struggle, and place competition squarely upon the question of who 
ean perform his part in the production and distribution function at the lowest 
cost, and at the same time, to free the price making from coercive, centralized 
control, so that any business firm—not just the few top firms—may reduce its 
prices and take business away from its competitors. 

This is another way of saying what is already said in the foregoing excerpts 
from the legislative history: The Robinson-Patman Act was intended to pro- 
vide a system of genuine competition and an equality of opportunity for all. 


STATUS OF THE SECTION 2 (B) DEFENSE 


In an unanimous opinion written by the late Chief Justice Stone, in Federal 
Trade Commission v. Staley Co. (324 U. 8. 746, Dec. 1945) the Supreme Court 
gave the fullest discussion of the section 2 (b) defense that had been made by 
the Court prior to its opinion in the Standard Oil (Indiana) case. The Court 
relied upon the Staley opinion, or so it said, in interpreting the defense in the 


Standard opinion. 
Tue STALEY AND CorN Propucts DECISIONS 


The Staley case involved two distinct types of price discriminations. The 
two types raise different problems under the 2 (b) defense and they were treated 
separately in parts I and II, respectively, of the Supreme Court’s opinion. 

Staley’s discriminatory practices dealt with in part I of the opinion relate to 
its use of a basing-point system. As a general rule Staley sold its glucose at 
delivered prices which were computed as the base price for glucose announced 
at Chicago, plus the rail freight charges from Chicago to the buyer’s destina- 
tion. Staley’s glucose was not manufactured at Chicago nor shipped from that 
point. The Commission held that this general system of pricing was discrimi- 
natory and violated section 2 (a). 

It had been Staley’s practice on occasions, however, to make certain devia- 
tions from its general price formula, and the FTC held these deviations to be 
discriminatory in and of themselves. For example, while the majority of 
Staley’s customers paid the formula price, Staley had certain favored cus- 
tomers to whom it sold at the carload price, although the purchases were made 
in less than carload lots. Similarly, at times when general price increases 
were made, the favored customers were booked far in advance at the older, lower 
price, and frequently without the customers’ knowledge. 

The Staley Co. plead the section 2 (b) defense, claiming that it was simply 
meeting its competitor’s lower prices in good faith in both instances. The Su- 
preme Court rejected Staley’s claims to the 2 (b) defense as a justification 
for both types of discriminations. Here it may be noted that both Staley’s 
general formula of pricing and its deviations from the formula were held to be 
illegal on the ground that each type of discrimination was assumed to have, in 
the factual situation of Staley’s industry, substantially adverse effects upon 
competition. According to FTC’s complaint and findings the competition af- 
fected was that of the buyers of glucose, among whom the discriminations re- 
sulted in substantial inequalities. 

Thus it would appear hypothetically possible at least, that in other situa- 
tions of this kind the discriminations involved in the general formula of pric- 
ing might not, in the factual situation, create such inequalities among competing 
buyers as to be found to violate section 2 (a), while deviations from the formula 
pricing might be found to do so; and conversely, it would seem hypothetically 
possible that in other factual situations the discriminations involved in the for- 
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mula pricing might be held to violate section 2 (a) while deviations from the 
formula might not be so held. 

The good-faith issue involved in Staley’s general formula of pricing can best 
be understood by reference to the opinion in Corn Products Co. v. Federal Trade 
Commission (324 U. S. 726). The Staley and Corn Products cases were com- 
panion cases, decided by the Supreme Court on the same day. 

The basing-point system of pricing which both Staley and the Corn Products 
Co. followed, had been followed by the latter company before Staley came inte 
business. The Corn Products Co. sold at delivered prices. Its delivered prices 
were computed as its base price for glucose announced at Chicago, plus rail 
freight charges for shipping from Chicago to the buyer’s place of business. The 
Corn Products Co. had plants manufacturing glucose in both Chicago and Kansas 
City. Buyers in Kansas City were charged freight from Chicago, although they 
were supplied from Kansas City. 

The Commission found that much of the glucose is sold to candy manufacturers 
who are in competition with one another in the sale of their candy; the glucose 
is the principal ingredient in many varieties of low-priced candy which is sold 
on narrow margins of profit; and that customers for such candy may be diverted 
from one manufacturer to another by differences in price of a small fraction of 
a cent a pound. The Commission further found that candy manufacturers lo- 
cated at cities other than Chicago were at a substantial disadvantage in compet- 
ing with candy manufacturers in Chicago, and that competition among the candy 
manufacturers had been substantially injured. Some of the candy manufacturers 
at Kansas City, for example, had gone out of business or moved to Chicago. In 
the Corn Products decision the Court held this pricing system to be in violation 
of section 2 (a) of the Robinson-Patman Act. 

Coming now to the Staley case, the essential facts are these. Staley priced 
its glucose on the same basing-point system. Staley’s plant was located at 
Decatur, Il., and the freight cost for shipping from Chicago to Decatur was 
18 cents. Staley therefore charged its customers located in Decatur 15 cents 
more than it charged its customers in Chicago, although it incurred no freight 
charges in making delivery to these customers. Conversely, Staley charged 
buyers in Chicago 18 cents less than buyers in Decatur and, in addition, paid 
18 cents in freight charges, thus making a discrimination of 36 cents in favor 
of Chicago as against Decatur, according to the Supreme Court’s computation, 
“or 17 percent of the Chicago price.” 

To the extent that neither Staley nor the Corn Products Co. deviated from 
this general system of pricing the two companies quoted identical delivered 
prices to any particular buyer in the United States. 

Staley claimed that its price discriminations were made in good faith to meet 
the lower price of a competitor, stipulating that this system of pricing was 
already in effect when it started in business some years earlier, and that it had 
merely adopted the Corn Products Co.’s pricing system. 

The Court rejected Staley’s claim in some rather strong language. 

While neither the Staley nor the Corn Products cases involved any charge of 
conspiracy, the decision of the court of appeals in the Staley case took judicial 
note of the fact that the two companies had, prior to the FTC’s complaint been 
charged with conspiring in violation of the Sherman Act to follow this same 
basing-point system, and that a final consent decree had been entered in the 
United States District Court for the Northern District of Indiana—United States 
v. Corn Derivatives Institute et al. (Equity 11634 (1932)). Replying to Staley’s 
claim that it had adopted its competitor’s basing-point system in good faith to 
meet the lower prices of a competitor, the Supreme Court said: 

“The Commission’s conclusion seems inescapable that respondents’ discrimina- 
tions, such as those between purchasers in Chicago and Decatur, were estab- 
lished not to meet equally low Chicago prices of competitors there, but in order 
to establish elsewhere the artificially high prices whose discriminatory effect 
permeates respondents’ entire pricing system” (supra, p. 756). 

* * * * * © 

“By adopting the price system of their competitors, respondents have succeeded 
in many instances in establishing an artificially high price and have thus secured 
the benefit of the high price levels of a competitor whose costs of delivery are 
greater” (supra, pp. 756, 757). 

+ * + + » ” * 

“But respondents argue that they have sustained their burden of proof, as 
prescribed by section 2(b), by showing that they have adopted and followed the 
basing-point system of their competitors * * *. Thus it is the contention that 
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a seller may justify a basing-point delivered price system, which is otherwise 
outlawed by section 2, because other com:petitors are in part violating the law 
by maintaining a like system” (supra, p. 795). 

+ * * * * * * 

“This startling conclusion is admissible only upon the ussumption that the 
statute permits a seller to maintain an otherwise unlawful system of discrim- 
inatory prices, merely because he had adopted it in its entireiy, as a means of 
securing the benefits of a like unlawful system maintained by his competitors. 
* * * We think the conclusion is inadmissible, in view of the clear congressional 
purpose not to sanction by section 2 (b) the excuse that the person charged with 
a violation of the law was merely adopting a similarly unlawful practice of 
another” (supra, pp. 753, 754). 

Here it should be noted that the Staley opinion cites and leans heavily upon 
the report of the chairman of the House conferees, Mr. Utterback, in presenting 
the conference report on the Robinson-Patman bill. It thus appears further that 
insofar as the basing-point problem discussed in part I of the Staley decision is 
concerned, the Court did not consider that there was any question of attack, 
lawful or unlawful, by one competitor upon another, nor any question of self- 
defense, but rather that both competitors were violating the law for their mutual 
benefit. 

‘The Court in part I said: 

“The act thus places emphasis on individue / competitive situations, rather than 
upon a general system of competition” (supra, p. 753). 

Coming now to part II of the Staley decision, the essential facts are as follows: 
Staley had stipulated the facts as to its booking practices and stipulated further 
that the discriminations involved were, in the Court’s language: 

“Made in response to verbal information received from salesmen, brokers, or 
intending purchasers, without supporting evidence, to the effect that in each case 
one or more competitors had granted or offered to grant like discriminations. 
It is stipulated that respondents, believing such report to be true, have then 
granted similar price discriminations” (supra, p. 758). 

Then the Court went on to point out: 

“The record contains no statements by the persons making these reports and 
discloses no efforts by respondents to investigate or verify them, and no evidence 
of respondents’ knowledge of their informants’ character and reliability. It is 
admitted that in some instances respondents made sales upon bookings which they 
suspected had been made without knowledge of the buyers” (supra, p. 758). 

In view of the above recitation of facts and others of a similar nature, the 
Court then held that Staley had failed in its burden of showing that its dis- 
criminations made in the course of its deviations from its general pricing formula 
had been made in good faith to meet a competitor’s price offers to those buyers. 
Here the Court said: 

“Section 2 (b) does not require the seller to justify price discriminations 
by showing that in fact they met a competitive price. But it does place on the 
seller the burden of showing that the price was made in good faith to meet 
a competitor's. The good faith of the discrimination must be shown in the 
face of the fact that the seller is aware that his discrimination is unlawful, 
unless good faith is shown, and in circumstances which are peculiarly faverable 
to price discrimination abuses. We agree with the Commission that the statute 
at least requires the seller, who has knowingly discriminated in price, to show 
the existence of facts which would lead a reasonable and prudent person to 
believe that the granting of a lower price would in fact meet the equally low 
price of a competitor.” (Supra, pp. 759, 760). 

Taking the two parts of the Staley decision either together or separately, 
it thus appears clear that this opinion constructed the 2 (b) defense as a matter 
of self-defense. The Court emphasized that the defense applies to “individual 
competitive situations.” The Court stopped short, however, of ruling on the 
question whether it was to be self-defense against an unlawful attack or a 
lawful attack. That question was not raised. The claim of self-defense with 
reference to the basing-point system was rejected on the ground that Staley 
was emulating the unlawful conduct of its competitor for the purpose of gaining 
“like benefits.” The plea of self-defense with reference to Staley’s discrimina- 
tions in favor of individual customers was rejected on the ground that Staley 
had been insufficiently diligent in satisfying itself that the lower price offer 
of a competitor existed. 

There is some evidence, however, that the Court had in mind that a justifiable 
discrimination would involve self-defense against an unlawful price attack. 
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Summarizing the pertinent facts treated in part II of its opinion the Court said, 
as previously quoted, “the facts as stipulated were only that discriminations 
were made in response to verbal information without supporting evidence, to 
the effect that in each case one or more competitors had granted or offered 
to grant like discriminations.” Thus it would seem reasonable to expect that 
if the Court in the Staley opinion had in mind that justification was to involve 
self-defense against a nondiscriminatory price attack, rather than against a 
discriminatory price attack, it would have rejected Staley’s plea on the ground 
that. it, failed to meet this elemental requirement. The Court did not do so. It 
accepted Staley’s plea, as it understood it, as meeting like discriminations and 
rejected the plea only on the ground that Staley had insufficient evidence to 
convince a reasonable and prudent person that it had been attacked, either 
lawfully or unlawfully. 
THE CEMENT DECISION 


Unlike its complaint in the Staley and Corn Products cases, the FTC’s com- 
plaint in the Cement case contained a charge which was, in effect, that the 
sellers had combined and conspired to fix prices, in violation of section 5 of the 
FTC Act. This was in addition to a charge that the sellers had made price 
discriminations in violation of section 2 (a) of the Robinson-Patman Act. 

With reference to the price-fixing charge, the Commission held that the Cement 
Institute and its manufacturer members had taken collective action to main- 
tain a multiple basing-point system of pricing, and to do things which resulted 
in any particular buyers receiving identical delivered prices, terms of sale, etc., 
from all sellers. All buyers did not receive the same delivered price, but any 
particular buyer received the same delivered price from all sellers caring to 
sell that buyer. 

With reference to the charge that the cement companies had discriminated 
in prices in violation of section 2 (a) of the Robinson-Patman Act, the Com- 
mission held that respondents’ basing-point system of pricing involved a par- 
ticular seller’s collecting phantom freight on sales made to some locations, and 
in its absorbing freight charges on sales made to other locations. Thus, the 
varying amounts of phantom freight collected and freight charges absorbed 
resulted in varying net prices to the seller. The Commission charged that this 
system of pricing resulted in price discriminations within the definition of section 
2 (a) of the Robinson-Patman Act and that the effect of these discriminations 
was to “substantially lessen competition” in violation of that act. The essence 
of the “lessening of competition’ charged in this instance was not that the 
discriminations resulted in inequalities among buyers, or that competition 
among the sellers was injured in the sense that the larger sellers were abusing 
their economic power to injure or destroy smaller competing sellers, but that 
the “substantially lessening” referred to the elimination of competition among 
the sellers. The records show that at earlier times in the history of this pric- 
ing system price discriminations had been made to injure and discipline recal- 
citrant sellers and to bring others into line with the general industrywide sys- 
tem of pricing, and the Court’s opinion makes reference to this earlier history. 
But the state of affairs which had been reached by the time the Commission’s 
order was issued was that of a general compliance with the system on the part 


of all members of the institute. 


The Supreme Court reviewed this case and in April 1948 rendered 
a 6 to 1 decision sustaining the Commission’s finding and order 7’rade 
Commission v. Cement Institute et al. (333 U.S. 683), Justices Doug- 
las and Jackson taking no part in the decision and Mr. Justice Bur- 
ton dissenting. 

With reference to the charge that respondents violated section 5 of 
the Federal Trade Commission Act, the Court said : 

“The core of the charge was that the respondents had restrained and hin- 
dered competition in the sale and distribution of cement by means of a com- 
bination among themselves made effective through mutual understanding or 
agreement to employ a multiple basing-point system of pricing. It was alleged 
that this system resulted in the quotation of identical terms of sale and identical 
prices for cement by the respondents at any given point in the United States. 
This system had worked so successfully, it was further charged, that for many 
years prior to the filing of the complaint, all cement buyers throughout the 
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Nation, with rare exceptions, had been unable to purchase cement for delivery 
in any given locality from any one of the respondents at a lower price or on 
more favorable terms than from any of the other respondents” (supra, p. 688). 


Then in concluding upon this charge, the Court said: 


“Thus we have a complaint which charged collective action by respondents 
designed to maintain a sales technique that restrained competition, detailed 
findings of collective activities by groups of respondents to achieve that end, 
then a general finding that respondents maintained the combination, and finally 
an order prohibiting the continuance of the combination. It seems impossible 
to conceive that anyone reading these findings in their entirety could doubt 
that the Commission found that respondents collectively maintained a multiple 
basing-point delivered price system for the purpose of suppressing competition 
in cement sales. The findings are sufficient. The contention that they are 
not is without substance” (supra, pp. 711-712). 

Thereafter the Court’s opinion reviews the evidence in the record which led 
it to conclude that the evidence was sufficient to support the Commission’s find- 
ing. 

Coming to count 2 of the Commission’s complaint, the Court said: 

“The Commission found that respondents’ combination to use the multiple 
basing-point delivered price system had effected systematic price discrimination 
in violation of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act.” (supra, p. 721). 

In light of this proposition the Court considered respondents’ claim that their 
price discriminations had been “made in good faith to meet an equally low price 
of a competitor,” as provided in section 2 (b). Here the Court pointed out 
that the Commission had held “that the effect of this discrimination was the 
substantial lessening of competition between respondents” (supra, p. 722) and it 
made no separate consideration of the evidence of the competitive effects apart 
from the consideration which it had already given this evidence under the con- 
spiracy charge. On the contrary, the Court in this opinion took the position 
that section 2 (b) provides for the Commission to make out a prima facie case 
of violation of section 2 (a) merely upon proof that a discrimination in price 
has been made, and that respondents had failed in their burden of rebutting the 
prima facie case. Here the Court said: 

“Section 2 (b) provides that proof of discrimination in price (selling the same 
kind of goods cheaper to one purchaser than to another) makes out a prima 
facie case of violation, but permits the seller to rebut “the prima facie case 
thus made by showing that his lower price * * * was made in good faith to 
meet an equally low price of a competitor” (supra, pp. 721, 722). 

In this opinion, the Court did however take up respondents’ argument on 
the meaning of the section 2 (b) defense and declared that these arguments had 
already been answered in the Corn Products and Staley decisions. Amplify- 
ing further, however, on what it understood the Corn Products and Staley de- 
cisions to mean, the Court remarked, in part, as indicated below. With reference 
to the Staley decision, the Court said : 

“This was a direct holding that a pricing system involving both phantom 
freight and freight absorption violates section 2 (a) if under that system prices 
are computed for products actually shipped from one locality on the fiction that 
they were shipped from another.” (supra, p. 724). 

And, finally summarizing on the meaning of the 2 (b) defense, the Court said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally 
low price of a competitor.’ But this does not mean that section 2 (b) permits a 
seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case. There we said that the act ‘speaks only of the 
seller’s lower price and of that only to the extent that it is made in good faith 
to meet an equally low price of a competitor.’ The act thus places emphasis on 
individual competitive situations, rather than upon a general system of com- 
petition” (op. cit., supra, p. 725). 

While the Court did not consider the question whether it was to be a lawful 
or unlawful attack which could justify the seller in meeting the lower price of 
a competitor, it does appear that if adopted the proposition that “the act thus 
places emphasis on individual competitive situations rather than upon a general 
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system of competition” and that section 2 (b) does not permit a “seller to use a 
sales system which constantly results in his getting more money for like goods 
from some customers than he does from others.” 


THE STANDARD OIL (INDIANA) DECISION 


In 1950, the Supreme Court in Standard Oil (Indiana) v. Federal Trade Com- 
mission (340 U. S. 231) ruled in a 5 to 3 decisoin—Mr. Justice Minton not par- 
ticipating—that the section 2 (b) defense, when successfully made out, is a 
complete justification for a practice of price discrimination and that this defense 
thus serves as a bar to cease-and-desist order against such practice. The Court 
also ruled upon a number of other things, but it may be important to consider first 
what the issue was and what arguments were made on it. 

The charge against Standard was that its practice of selling gasoline to certain 
buyers in the Detroit area at 144 cents less than it charged other buyers ad- 
versely affected competition among Standard’s retail dealers to a degree pro- 
hibited by section 2 (a) of the statute. Furthermore, the proceedings before the 
FTC came to a conclusion with the Commission making a finding that Standard’s 
discrimination in fact have the adverse effect prohibited by the statute. Standard 
had claimed, among other things, that its discriminations were “made in good 
faith to meet the lower price of a competitor.” 

It claimed, moreover, that this defense is a complete defense against the charge 
ef violation of section 2 (a), barring the Commission from issuing a cease-and- 
desist order. The Commission accepted the evidence that Standard introduced 
in support of its claim that the discriminations were made in good faith to meet 
the lower price of a competitor, but the Commission refused to make a finding 
on the question whether or not Standard’s evidence successfully supported this 
claim. The Commission took the position that at the stage of the proceedings 
which had then been reached, the question whether Standard had met competitors’ 
prices in good faith was irrelevant—that a cease-and-desist order should issue 
in either eventuality. More specifically, the Commission’s position was that the 
2 (b) defense was to be effective only in “rebutting its prima facie case’ made 
out merely upon a showing that a price discrimination had been made. The 
Commission reasoned further that since it had already proceeded to the next 
step in the burden of proof, and shown the adverse effects of the discriminations 
in question, its cease-and-desist order should be issued whether or not Standard 
successfully made out the 2 (b) defense. In this position the Commissioner 
relied upon the languages of the statute and statements in the legislative history, 
as well as statements in the Staley and Cement opinions, to support its conten- 
tions that section 2 (b) was intended as a procedural matter, governing the 
shifting of the burden of proof. For example, the Staley opinion had said: 

“It will be noted that the defense that the price discriminations were made in 
order to meet competition, is under the statute a matter of rebutting the Com- 
mission’s prima facie case” (supra, p. 752). 

And in the same opinion Mr. Chief Justice Stone had said that the 2 (b) de- 
fense: “Is a matter of evidence in each case, raising a question of fact as to 
whether the competition justified the discrimination” (supra, page 746). 

In the Standard Oil, Indiana, opinion, however, the court held that the 2 (b) 
defense is not just a matter of rebutting the FTC’s prima facie case, but that 
the defense is a complete justification for the discriminatory practice, irrespec- 
tive of the effects of the discrimination. Consequently, this case was remanded 
to the FTC for a finding whether or not Standard’s discrimination had been 
made in good faith to meet the lower price of a competitor. 

In addition to the primary issue before the Court in this case, the Court also 
ruled or expressed opinions upon several other questions. Specifically, the major- 
ity opinion ruled, not only upon the question whether the 2 (b) defense is a 
complete justification, but on the question of how the defense is to be constructed. 
Further, it made quasi-legislative findings upon a number of economic questions 
pertaining to the practical effects of price discriminations and the social desira- 
bility of these practices. 

It will perhaps lead to a clearer understanding of the Court's ruling upon 
the main question to consider its economic conclusions first. Here the Court 
not only entertained theoretical arguments about the effects and desirability 
of discriminatory practices, but during the course of the oral arguments it in- 
vited additional speculations in these fields. For example, in November 1950 Mr. 
William Simon, who argued the case as amicus curiae on the side of Standard 
told the Court: 
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“We believe that there is never an injury to competition when a seller does no 
more than to in good faith meet the price at which his competitors are lawfully 
selling and which they offer to his customers.” (See transcript of argument.) - 

It was perhaps relevant to the Court’s ruling that section 2 (b) provides a 
complete defense of a discriminatory practice, irrespective of the effects of 
the practice, that the Court was proceeding upon the premise that a discrimina- 
tion to meet a competitor’s price does not in fact injure competition, but on the 
contrary, discriminations are essential to any competition at all. More precisely, 
the majority opinion seems clearly to think that discriminations are necessary to 
vigorous competition and that the Court’s decision in limiting discrimination to 
a meeting of competitor’s prices regrettably softens competition. Indeed, -it is 
clear that the majority opinion regards the Robinson-Patman Act as a kind of 
price control by law calculated to lessen if not stop competition, and that the 
act expresses a philosophy which is contrary to the Sherman Act. The opinion 
contains a number of suggestions to these effects. For example, at the conclusion 
of his opinion, after he had succeeded in rationalizing away most, but not 
quite all, of the law against price discrimination, Mr. Justice Burton seems to 
apologize for the incompleteness of his labors. He says: 

“We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts.” 

The above remark is footnoted to explain that “it has been suggested that, in 
theory, the Robinson-Patman Act, as a whole, is inconsistent with the Sherman 
and Clayton Acts.” And the reader is referred to the published writings of sev- 
eral economists and lawyers who have been unsympathetic to the Robinson-Pat- 
man Act, including two who have been particularly active in propagandizing 
against the act, and under circumstances which render their disinterestedness 
at least suspect. 

Then again, earlier in this opinion where it is decided how the 2 (b) defense 
shall be constructed, there follows a triumphant assertion : 

“Actual competition, at least in this elemental form, is thus preserved.” 

There were other informal expressions by the Justices joining in the majority 
opinion which make their understanding of and predilection for discriminations 
unmistakable. For example: 

“Justice JAcKsoN. Do you think we have statutes of any consistent philosophy 
of business control? 

Mr. Srmon. Well, I must confess that the philosophy of the Sherman Act is 
diametrically opposed to the philosophy of the Robinson-Patman Act, as the Fed- 
eral Trade Commission construes it. 

Justice Jackson. We have vacillated and oscillated between the NRA theory, 
roughly, and the Sherman antitrust law theory ever since I can remember, and 
we are still wobbling. 

Mr. Simon. This is the NRA theory. (Cf. transcript of argument.) 

The following is quoted from Mark H. Wooley, Fortune Magazine, November 
1950, page 184: 

“In a series of questions Justice Jackson showed the essential conflict between 
the Robinson-Patman Act and the antitrust laws: ‘Is it explained how a price 
reduction is an injury to competition? Is it your view that this section of the 
Robinson-Patman Act is consistent with the antitrust laws or are we trying to en- 
force two conflicting legislative policies? Suppose there were no Robinson-Patman 
Act, what would your clients (retail gasoline dealers) then do? Would they go to 
their suppliers and ask for a price cut?) That would help Justice Black and me 
who want to get our gasoline cheaper. The whole purpose of this is to avert com- 
petition from running its course.” 

There is considerable evidence in the expressions quoted above and in the major- 
ity opinion, however, that the Court was confused as between a price discrimi- 
nation and a price reduction. For example, the key factor in the Court’s recon- 
ciliation of its ruling with the legislative history of the act is to be found in the 
following: 

“It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s re- 
sale level, whether or not the reduction to the dealer is discriminatory. Likewise, 
it must have been obvious to Congress that any price reductions initiated by a 
seller’s competitor would, if not met by the seller, affect competition at the bene- 
ficiary’s level or among the beneficiary’s customers just as much as if those re- 
ductions had been met by the seller” (supra, p. 250). 

In other words, the Court missed the whole point of the law. It started out 
with the premise that in drafting the law Congress was trying to soften competi- 
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tion, but after discovering that there are some obvious loopholes, namely, that 
Congress did not prohibit nondiscriminatory price reductions, the Court concluded 
that the law could not successfully stop competition anyway. 

The minority opinion in the Standard Oil case refrains, on the whole, from 
entering into a consideration of whether discrimination is economically desirable 
ur undesirable, and at one point seems to offer a mild rebuke to the majority for 
doing so. Nevertheless, it, too, pronounces statutory restraints upon discrimina- 
tion to be a fetter on competition. Here one of the newly popular views of the 
mnatter, according to which discrimination has both good and bad competitive 
effects, is adopted and asserted without qualification. This is the view which 
holds that discriminatory selling strengthens competition among sellers but 
weakens competition among buyers. The minority opinion asserts, moreover, that 
when it passed the Robinson-Patman Act, Congress, too, had recognized the sup- 
posedly conflicting effects arising from legal restraints upon discriminatory sell- 
ing, but that Congress had obviously concluded that the greater advantage would 
accrue by fostering equal access to supplies by competing merchants. The perti- 
nent passages in full are as follows: 

“The public policy of the United States fosters the free-enterprise system of 
unfettered competition. * * * There are, however, statutory exceptions to such 
limited competition. Nondiscriminatory pricing tends to weaken competition in 
that a seller, while otherwise maintaining his prices, cannot meet his antagonist’s 
price to get a single order or customer. But Congress obviously concluded that 
the greater advantage would accrue by fostering equal access to supplies by com- 
peting merchants or other purchasers in the course of business.” 

The minority opinion further said: 

“The need to allow sellers to meet competition in price from other sellers while 
protecting the competitors of the buyers against the buyers’ advantages gained 
from the price discrimination was a major cause of the enactment of the 1936 
Robinson-Patman Act. The Clayton Act has failed to solve the problem.” 

Thus both the majority and minority views in the Standard Oil decision looked 
upon statutory restraints on discrimination to be an amelioration or lessening of 
competition, and the most charitable of these two views hold that, as against a 
loss of competition among sellers, there is some offsetting or overbalancing ad- 
vantage to be gained by securing buyers against the destructive effects of dis- 
criminatory selling. 

Unfortunately counsel who argued the case for the Federal Trade Commission 
was not prepared to make either practical or theoretical arguments. 

Coming now to the Court’s construction of the section 2 (b) defense, although 
the practical question had not been raised, it said that by passage of the Robin- 
son-Patman Act Congress did not seek “either to abolish competition or so rad- 
ically to curtail it that a seller would have no substantial right of self-defense 
against a price paid by a competitior” (supra, p. 249.) 

Then more specifically the Court said of the 2 (b) defense: 

“That still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price—” (supra, p. 242). 

Similar statements to the effect that the price to be met must be a lawful 
price, appear at approximately seven places in this opinion. 

How did the Court decide that a violation of the law in self-defense is to 
consist of meeting a competitor’s lawful price? The answer appears in several 
places. For example: 

“In the Staley case, supra, most of the Court’s opinion is devoted to the 
consideration of the evidence introduced in support of the seller’s defense under 
section 2 (b). The discussion proceeds upon the assumption, applicable here, 
that if a competitor’s lower price is a lawful individual price offered to any of 
the seller’s customers, then the seller is protected, under section 2 (b) in making 
a counteroffer provided the seller proves that its counteroffer is made to meet 
in good faith its competitor’s equally low price” (supra, p. 244). 

Then, in a footnote, the Court quotes a statement of two members of the FTC 
staff filed with the Temporary National Economic Committee in 1941, in part, 
as follows: 

“The right of self-defense against competitive price attacks is as vital in a 
competitive economy as the right of self-defense against personal attack” 
(supra, p. 247). 

And the Court also said: 

“There is also a suggestion in the debates, as well as in the remarks of this 
Court in the Staley case, supra, that a competitor’s lower price, which may be 
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met by a seller under the protection of section 2 (b), must be a lawful price” 
(supra, p. 248). 

Unfortunately the Court’s opinion does not specify where the suggestion is 
to be found in the debates that the price to be met must be a lawful price, but 
the remarks impinging upon this question to be found in the Staley decision 
cited, as has been indicated, the report of the chairman of the House conferees, 
Mr. Utterback. 

It thus appears that the basic difficulty, and the nullifying effect, of the 
Standard Oil of Indiana decision lies not in the fact that the Court held the 
section 2 (b) defense to be a complete defense, but in the fact that it con- 
structed the defense to mean that a seller is justified in violating the law to 
meet a lawful attack rather than to meet an unlawful attack. As is to be 
expected, arguments are being made that since a seller is justified in making 
a discrimination to meet a competitor’s lawful price, he may enjoy the pre- 
sumption that his competitor’s price is lawful, and proceed with immunity. 
For example, the report accompanying one of the bills which have been intro- 
duced “to conform statutory law to the interpretation of section 2 of the Clayton 
Act, as amended, recently enunciated by the Supreme Court in Standard Oil 
Company against Federal Trade Commission,” states: 

“Certainly a seller would not be held responsible, under normal conditions, to 
judge at his peril whether his competitor could justify the lower price that was 
being met. Competitors do not normally have ready access to one another’s 
books of account. In the ordinary course the seller may safely start with the 
assumption that the lower price of a competitor which he is meeting is lawful” 
(Cf. S. Rept. No. 293, 82d Cong., Ist sess. to accompany S. 719, p. 6). 

Had the Court constructed the defense to mean self-defense in the normal sense 
of the term, with the burden of showing justification upon the defendant plead- 
ing this defense, the seller would be justified in his violations only where he could 
show that he was in dire peril, and where the circumstances were such that he 
could not prevail upon the policing authorities to make a timely intervention 
against his competitor’s unlawful act. Moreover, there would normally be a rea- 
sonable limit on the time during which the seller could continue to meet a com- 
petitor’s unlawful price without obtaining legal intervention. As the Court did 
construct the 2 (b)} defense, however, it would appear to leave the law with no 
facility for terminating a discriminatory practice. Indeed, the sellers who make 
the lower nondiscriminatory prices which the Robinson-Patman Act sought to 
encourage lay themselves open to a practical penalty for doing so. And the sellers 
who make nondiscriminatory prices, whether lower or not—as is usually a prac- 
tical necessity for smaller sellers—provide an unending justification for their 
competitors to violate the law. 

The genesis of the Court’s construction of the 2 (b) defense would be incom- 
plete without some consideration of the alternative arguments with which the 
Court was presented. 

The Department of Justice allowed the FTC to assign its own attorney to 
present its case to the Court. The FTC assigned a recently appointed associate 
general counsel. He did not argue either that the 2 (b) defense should involve 
meeting a lawful price or that it should involve meeting an unlawful price. He 
did not argue either that the defense should pertain to retaining a customer or 
that it should pertain to acquiring a new customer. He did not dispute counsel 
for Standard’s position on these points. His argument touched upon none of these 
things; rather, his argument was in essence that a seller’s price discriminations 
may enhance competition at the seller’s level while injuring competition at the 
reseller’s level, and that the 2 (b) defense should mean that the FTC would bal- 
ance the benefits against the injury in individual situations and decide in each 
ease where the greater social good lay. This argument appears to have struck 
the Court as being dangerously sufficient in provision for due process, for in 
rejecting the argument it said: 

“In the absence of more explicit requirements and more specific standards of 
comparison than we have here, it is difficult to see how an injury to competition 
at a level below that of the seller can thus be balanced fairly against a justifica- 
tion for meeting the competition at the seller’s level. We hesitate to accept sec- 
tion 2 (b) as establishing such a dubious defense” (supra, p. 251). 

In 1953 the FTC issued a modified finding in the remanded Standard Oil, Indi- 
ana, case, declaring that Standard had failed to sustain the burden of proving the 
2 (b) defense. Thus, after 2 years of considering the evidence, the FTC reached 
a conclusion that Standard’s price discfiminations had not been made “in good 
faith,” stating, in part, as follows: 
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“At all relevant times respondent (Standard Oil of Indiana) knew or had 
the means of knowing and should have known that the manner in which it 
priced and sold its gasoline continually created the probability of injury to 
competition between retail dealers who bought such gasoline at different prices 
and resold it in competition with one another. 

+ * * 7 + * ao 

“* * * The Commission does not construe the words ‘in good faith’ in section 
2 (b) as permitting that result.” (FTC's modified finding issued January 16, 
1953.) 

Thus the Commission appears to have reverted to a test enunciated in the 
Cement opinion, which is that the 2 (b) defense does not “permit a seller to use 
# sales system which constantly. results in his getting more money for like goods 
from some customers than he does from others’”—opinion cited—and in doing so 
the Commission would seem of necessity to have rejected the Court’s con- 
struction of the defense in the Standard Ofl, Indiana, opinion, which construc- 
tion inherently embraces continual discrimination. 

The FTC’s modified finding is now pending review in the Circuit Court of Ap- 
peals for the Seventh Circuit. 

In addition to the formal analysis of key court decisions on the “good faith” 
issue immediately preceding, I wish to also present a tabular analysis which 
may be helpful to the committee in its deliberations. This was presented to the 
House Small Business Committee, during its hearings last November, by the 
Honorable Stephen J, Spingarn, a former Commissioner of the FTC. It sum- 
inarizes seyeral critical points on which the FTC has recently reinterpreted the 
Robinson-Patman Act, which are at variance with previous decisions of the 
Supreme Court and it reads as follows: 


TOPIC : SOURCES OF INTERPRETATION OF SUBSECTION 2(B) OF THE ROBINSON- 
PATMAN ACT 


(a) Majority opinions of the Supreme Court of the United States in the 
following : 

Corn Products Refining Co., et al. v. Federal Trade Commission (324 U. S. 
726). 

Federal Trade Commission v. A. E. Staley Manufacturing Co., et al. (324 
U. S. 746). 

Federal Trade Commission y. Cement Institute, et al. (333 U.S. 683). 

Standard Oil Company v. Federal Trade Commission (340 U. S. 231). 


(b) Report of the Attorney General’s National Committee To Study the 
Antitrust Laws, dated March 31, 1955, hereafter referred to as the Attorney 
General’s report. 

The Attorney General’s report stated with reference to subsections 2 (a) and 
2 (b) of the Robinson-Patman Act: 

“Since the statute may be presently Interpreted as we propose, we do not 
consider legislative amendment necessary now” (p. 184). 

(c) Senate bill 1377 introduced by Senator Capehart on March 18, 1953 (83d 
Cong., Ist sess.), hereafter referred to as S. 1377. 

S. 1377 would have added a new subsection (g) and a new subsection (h) to 
the Robinson-Patman Act reading as follows: 

“(g) In any proceeding involving an alleged violation of this seetion, 
it shall be a complete defense to a charge of discrimination in price, or in 
services or facilities furnished, if the seller shows that his lower price, 
or his furnishing of greater services or facilities, was made, regularly or 
otherwise, in good faith to meet what the seller reasonably believed to be 
an equally low price of, or services or facilities of comparable yalue fur- 
nished or offered by, a competitor and in so competing the seller may main- 
tain below the price of a competitor a differential in price whieh such 
seller customarily maintains: Provided, That a seller shall not be deemed 
to have acted in good faith if he knew or should have known that the 
competitor's offer was unlawful.” 

“(h) It shall not be a violation of this Act for a seller acting independ- 
ently, to sell at delivered prices, or to absorb freight regularly or otherwise 
to meet in good faith what the seller reasonably believed te be an equally 
low price of a competitor and in so doing the seller may maintain below 
the price of a competitor a differential in price which such seller customarily 
maintains. Any price or pricing practice permitted by this or the preceding 
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subsection shall not be prohibited under section 5 of the Federal Trade 
Comunission Act (38 Stat. 719, as amended, 15 U. S. C. 45) : Provided, That 
nothing in either subsection shall make lawful any contract, combination, 
or conspiracy in restraint of trade or any act to monopolize, or conspiraey 
or attempt to monopolize, trade or commerce among the several States.” 

(d) Federal Trade Commission letter of June 16, 1953, signed by Edward 
F. Nowrey, “By direction of the Commission,” to the chairman of the Senate 
Committee on the Judiciary, and appended statement concurred in by a majority 
of the Commission, commenting upon 8S, 1877 and stating interpretation of exist- 
ing law, hereafter referred to as FTC letter of June 1953. 

FTC letter of June 1953 stated in part: 

“The Capehart bill would restate the language of the Robinson-Patman Act 
to provide for what a majority of the Supreme Court has held is existing law, 
and it would apply the same standard for competitive pricing to the Federal 
Trade Commission Act.” 


TOPIC: 1—-DEFINITIONS OF ‘‘PRICE” 
la. Key decisions 

In Staley the Court said: 

“As we hold in the Corn Products Refining Company case with respect to a 
like system, price discriminations are necessarily involved where the price 
basing point is distant from the point of production. This is because, as in 
respondent’s case, the delivered prices upon shipments from Decatur usually 
include an item of unearned or phantom freight or require the absorption of 
freight with the consequent variations in the seller’s net factory prices.” 

In Cement the Court said: 

“The Commission held that the varying mill nets received by respondents 
on sales between customers in different localities constituted a ‘discrimination 
in price between different purchasers’ within the prohibition of section 2 (a), 
and that the effect of this discrimination was the substantial lessening of com- 
petition between respondents.” 

* ” > - a a + 

“The respondents contend that the differences in their net returns from sales 
in different localities * * * are not price discriminations within the meaning 
of section 2 (a) * * *. Practically all the arguments presented by respondents 
in support of their contentions were considered by this Court and rejected in 
1945 in Corn Products Co. v. Federal Trade Comm’n. (324 U. S. 726), and in the 
related case of Federal Trade Comm'n. v. Staley Co. (324 U. S. 746), * * * the 
questions there raised were given thorough consideration. Consequently, we 
see no reason for again reviewing the questions that were there decided.” 


1b. Attorney General's report 


“Furthermore, of obvious significance in testing the validity of a competitive 
quotation of a ‘delivered’ price is the relevant definition of price under the 
section 2 (b) defense. We think section 2 (b) refers to the actual laid down 
cost—inclusive of freight—paid by each buyer. In this way, a seller could 
legitimately quote a ‘delivered’ price to distant buyers in the same dollar amount 
as the f. o. b. mill figure quoted by the local rival. * * * In short, ‘meeting 
competition’ realistically means that it will not in fact cost the prospective 
buyer more to get the goods from one seller than from his competitor.” (p. 183). 


le. S. 1377 
(Silent. ) 
1d. FTC letter of June 19538 


“It is made clear by the Capehart bill that sales at delivered prices are not 
unlawful. This merely means that price discrimination is not measured by the 
seller’s ‘mill net return’ and it is in accord with the recent decisions of the 
Commission in the National Lead and Chain Institute cases. This represents 
no change in existing law.” 


TOPIC : 2—-MEETING THE “LOWER” PRICE OF A COMPETITOR 


2a. Key decisions 


In Standard Oil (Indiana), the Court ruled that the good faith defense per- 
mits only the meeting of an equally low price and repeated the phrase “equally 
low price” nine times. This opinion further said of subsection 2 (b) that: 

“It also excludes reductions which undercut the ‘lower price’ of a competitor” 
(Standard Oil Co. v. Federal Trade Comm.., 340 U. 8. 242). 
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2p. Attorney General’s report 


“Although the ‘meeting competition’ defense authorizes a seller only to meet 
but not beat competitor’s prices, we recommend a reasonable adaptation of this 
limitation to the actualities of business. * * * Potent factors other than naked 
price determine a customer’s choice among competing offers—especially with 
consumer goods reflecting a broad range of quality, design, or brand. While 
basic homgeneous commodities such as crude oil, steel, and cement normally 
present slight problems of consumer differentiation, electrical appliances or 
chemicals, for example, involve a broad range of significant competitive factors 
other than price * * * We therefore urge a flexible rule which regards the 
nominal price of the rival produce as only a presumptive boundary of a seller’s 
permissible price reduction under the ‘meeting competition’ proviso, adjustable 
up or down upon satisfactory proof by the person questioning its reliability * * * 
In each case, the heart of the matter is whether actual competition, not merely 
a nominal price quotation, is equalized”’ (pp. 182-184). 


2c, 8S. 1377 

Provided in a new subsection (g) that discriminations which may be defended 
include discriminations made by a seller to: 

“Maintain below the price of a competitor a differential in price which such 
seller customarily maintains * * *” 
2d. F'TC’s letter of June 1953 

“The seller would be permitted, under the Capehart bill, to maintain a dif- 
ferential below that of a competitor which he normally maintains. Obviously 
when one seller has a product inferior to, or less widely accepted by the public 
than that of his competitor (and his product customarily and historially sells 
at a discount below that of his competitor), in meeting a lower price of the 
competitor he would be permitted to maintain that normal differential between 
the respective products. The Commission is of the view that a seller cannot 
go all the way down to meet the lower price a competitor charges for a product 
of inferior public acceptance. It believes that at identical prices for the two 
products there would be no competition between them, and that the seller in 
appropriate circumstances can go down only to the point where the historical 
and customary differential would be maintained. By the same reasoning, the 
seller marketing under an unknown brand name, whose product normally sells 
below the highly advertised product of a competitor, must be permitted to main- 
tain his lower differential for the same reason that the highly advertised product 
must maintan its higher differential.” 


TOPIC: 3—-MEETING THE LAWFUL LOWER PRICE OF A COMPETITOR 


sa. Key decisions 


In the Standard (Indiana) opinion the Court reviewed the legislative history 
of the change made in the “good faith” proviso by subsection 2 (b) of the Robin- 
son-Patman Act and concluded: 

“None of these changes, however, cut into the actual core of the defense. 
That still consists of the provision that wherever a lawful lower price of a 
competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price.” (Standard Oil Company v. 
Federal Trade Commission, 340 U. S. 242.) 

In this opinion the Court repeated the qualification, “lawful price” seven times. 
For example, speaking of its earlier decision in the Staley case the Court said: 

“The discussion proceeds upon the assumption, applicable here, that if a 
competitor’s ‘lower price’ is a lawful individual price offered to any of the seller’s 
customers, then the seller is protected, under section 2 (b) * * *” (Standard Oil 
Company v. Federal Trade Commission, op. cit. 244). 

And as another example, speaking of the meaning of the section 2 (b) de- 
fense the Court said: 

“We may, therefore, conclude that Congress meant to permit the natural con- 
sequences to follow the seller’s action in meeting in good faith a lawful and 
equally low price of its competitor” (supra 250). 


3b. ; Attorney General’s report 


“The Supreme Court’s Standard Oil opinion in several places adverted to com- 
petitors’ ‘lawful’ prices that the seller might meet in good faith, * * * the Court’s 
references to ‘lawful’ prices must be placed in the context of its Automatic Can- 
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teen and Staley rulings as to a businessman’s reasonable knowledge of his rivals’ 
pricing data in a competitive economy (p. 181). 
7 ca * a . * * 


“Consequently, in accord with the Supreme Court’s rationale in the Automatic 
Canteen and Staley cases, a seller should be deemed to have met a lawful price 
unless he knew or had reason to believe otherwise” (p. 182). 


3c. S. 1877 

S. 1377 did not limit its new 2 (g) defense to the meeting of an “equally low 
lawful price” but provided that it is permissible for the seller to: 

“in good faith to meet what the seller reasonably believed to be an equally low 
price of * * * a competitor * * *” 
and the limitation as to a “lawful” price was set out in a proviso, so that the 
burden of proving the seller’s knowledge of the unlawfulness of a competitor's 
price would fall upon the law enforcement agency, as follows: 

“Provided, That a seller shall not be deemed to have acted in good faith if he 
knew or should have known that the competitor’s offer was unlawful.” 


3d. FTC’s letter of June 1953 

“The bill would permit a seller to meet what he ‘reasonably believes’ to be the 
equally low price of his competitor. The ‘reasonable and prudent man’ standard 
for the conduct required under this act was first referred to by the Supreme Court 
in the Staley case (324 U. S. 746) when the Court talked about ‘facts which would 
lead a reasonable and prudent person to believe that the granting of a lower price 
would in fact meet the equally low price of a competitor’. This statement was 
quoted with approval by the Court in the Standard Oil case. Here again the bill 
clarifies what the Court has indicated is the existing law. Again it is for the 
Commission to find whether reasonable belief exists and a seller’s mere statement 
to that effect would be of no avail before the Commission where the evidence as a 
whole was to the contrary. 

a * ¥ mS ok * * 

The bill provides that a seller is not in good faith if ‘he knew or should have 
known that the competitor’s offer was unlawful.” In our opinion, this is the con- 
struction the Supreme Court has given to existing law.” 


TOPIC: 4—-MEETING THE LOWER, LAWFUL PRICE OF A COMPETITOR TO “RETAIN A 
CUSTOMER” 

4a. Key decisions 

In the Standard (Indiana) opinion the Court said that the 2 (b) defense: 

‘“* * * still consists of the provision that wherever a lawful lower price of 
a competitor threatens to deprive a seller of a customer, the seller, to retain that 
customer, may in good faith meet that lower price” (Standard Oil Company Vv. 
Federal Trade Commission, 340 U. 8. 242). (Italics added.) 

And in this opinion the Court repeated four times the qualification that the 
defense applies only to discriminations made to retain a customer. 


4b. Attorney General's report 


“Standard Oil does does not eonfine the ‘good faith’ proviso solely to defensive 
reductions to retain an existing customer. The Supreme Court in that opinion 
merely employed language describing the case at bar; it did not promulgate a 
general doctrine surrounding each seller with a protected circle of customers 
which may be exploited without fear of a rival’s price attacks. Such a limita- 
tion in any event would not be in keeping with elementary principles of compe- 
tition, and would in fact foster tight and rigid commercial relationships by in- 
sulating them from market forces” (p. 184). 


4c. S. 1877 


S. 1377 would have made it a complete deferise for a discrimination for the 
seller to show that: ’ 
“* * * his lower price, or his furnishing of greater services or facilities, was 
made, regularly or otherwise, in good faith to meet/what the seller reasonably 
believed to be an equally low price of, or services or facilities of comparable value 
furnished or offered by, a competitor * * *” 
And it was not stated that this full and complete defense was to be limited to 
discriminations made to retain a customer. 
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4d. FTO’s letter of June 1953 

FTC's letter was silent on the fact that the justifieation for a diserimination 
set forth in S. 1377 omitted the limitation as to discriminations made to retain 
a customer, but said that; 

“The only reason a seller would ever reduce his price in good faith to meet 
the equally low price of a competitor is either to obtain the business of the 
customer or to retain him as a customer, and in either case the mere reduction 
has been held by Commission decisions to injure competition.” 


TOPIC: 5—“CONSTANTLY” TAKING MORE MONEY FROM. SOME CUSTOMERS THAN 
FROM OTHERS 
5a. Key decisions 

In the Cement decision the Court said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally 
low price of a competitor.’ But this does not mean that section 2 (b) permits 
a seller to use a sales system which constantly results in his getting more money 
for like goods from some customers than he does from others. We held to the 
contrary in the Staley case (Federal Trade Commission v. Cement Institute 
et al., 333 U. 8S. 735). [Italie added.] 


5b. Attorney General's report 
“We do not regard the Staley decision as confining the ‘good faith’ de- 
fense to meeting competition on ‘sporadic’ or isolated occasions, or some but 
not all of the time” (p. 182). 
t ™ * B * * * 
“We think section 2 (b) refers to the actual, laid-down cost—inclusive of 
freight—paid by each buyer” (p. 183). 


5e. S. 1377 

8. 1377 provided in its proposed new section 2 (g) that it would be per- 
missible for the seller to discriminate: 

“* * * regularly or otherwise, in good faith to meet what the seller reason- 
ably believed to be an equally low price of * * * a competitor * * *.” 


5d. FTC's letter of June 19538 

“To the extent that a seller is lawfully permitted to meet a competitor’s equal- 
ly low price, the bill would permit him to do so ‘regularly or otherwise.’ The 
Commission has never held that there is any limit on the frequency with which 
a seller may meet his competitor’s equally low price. Unfortunately, dicta 
and argument have inferred that it may be done only in isolated cases. How- 
ever, we realize that sellers must be able to compete in a market regularly in 
order to furnish effective competition for the benefit of buyers. This language 
is but a clarification of existing law.” 


TOPIC: 6—SHOWING EFFORTS AT QUOTING NONDISCRIMINATORY PRICES 


6a. Key decisions 

In the Staley decision the Court said: 

“The statutory test is whether respondents, by their basing point system, 
adopted a ‘lower price in good faith to meet an equally low price of a com- 
petitor.’ This test presupposes that the person charged with violating the act 
would, by his normal, nondiscriminatory pricing methods, have reached a price 
so high that he could reduce it in order to meet the competitor’s equally low 
price” (Federal Trade Commission vy. A. E. Staley Manufacturing Co. et al., 324 
U. S. 754). 

* . * * * * * 

“Respondents have never attempted to establish their own nondiscriminatory 
price system, and then reduced their price when necessary to meet competition. 
Instead they have slavishly followed in the first instance a pricing policy which, 
in their case, resulted in systematic discriminations, by charging their customers, 
upon shipments from Decatur, the Chicago base price plus their competitors’ 
actual costs of delivery from Chicago” (supra 754-755). 

. * * * a 7 * 

“We cannot say that a seller acts in good faith when it chooses to adopt such 
a clearly diseriminatory pricing system, at least where it has never attempted 
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to set up a nondiscriminatory system, giving to purchasers, who have the 
natural advantage of proximity to its plant, the price advantages which they 
are entitled to expect over purchasers at a distance” (supra 757). 


6b. Attorney General’s report 


“On the other hand, section 2 (b) should not require proof that the seller 
departed from a previously uniform single price schedule. Such previous pric- 
ing is not relevant to evaluation of genuine responses to a current competitive 
situation” (p. 182). 


6c. S. 1377 


S. 1377 set out a complete defense for meeting a competitior’s lower price 
“regularly or otherwise.” 


6d. FTC’s letter of June 1953 
(Silent. ) 


TOPIC: 7—THE CONTENT OF “GOOD FAITH” 
Ta. Key decisions 

In Staley the Court said: 

“The good faith of the discrimination must be shown in the face of the fact 
that the seller is aware that his discrimination is unlawful, unless good faith is 
shown, and in circumstances, which are peculiarly favorable to price discrimi- 
nation abuses” (Federal Trade Commission v. Staley Co., supra, p. 746). 


Tb. Attorney General’s report 


The Attorney General’s report recommends: 

“We recommend that the term ‘good faith’ be utilized solely to test the seller’s 
adherence to the basic objectives of the meeting competition proviso: facilitating 
price reductions in genuine response to competitive market pressures in order 
to equalize a competitive opportunity. In practice, this will disqualify the seller 
to whom meeting of competition is only an incidental byproduct of a scheme 
to monopolize or other objective inimical to overall antitrust policy” p. 184). 


Te. 8S. 1377 
S$. 1877 emphasized that: 


“Provided, That a seller shall not be deemed to have acted in good faith if 
he knew or should have known that the competitor’s offer was unlawful.” 


Wd. FTC’s letter of June 19538 


The FTC’s letter of June 1953, states: 

“We believe that the right to meet a lower price which a competitor is offering 
to a customer, when this is done in good faith, is the essence of competition and 
must be permitted in a free competitive economy.” ; 


CoNCLUDING NOTE 


On August 18, 1954, Mr. Harry A. Babcock, Director of FTC’s Bureau of Inves- 
tigation, wrote a letter to Mr. William D. Snow, general counsel, National 
Congress of Petroleum Retailers, Inc., reading in part, as follows: 

“In considering your request for investigation of this matter it should be first 
stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently investigations have 
been undertaken in Pennsylvania and New Jersey and in a number of Mid- 
western and Southern States, including Mississippi. However, the evidence 
obtained during the course of these investigations failed to provide a proper 
basis for the Commission to have reason to believe that the statutes administered 
by it have been violated as a result of the practices of the major oil companies. 
In practically all instances in which investigations have been conducted it has 
been established that the complained-of discriminatory pricing practices were 
being followed in connection with local gasoline price wars which were the out- 
growth of efforts of the major oil companies to meet competition of dealers selling 
nonbranded gasoline at reduced prices. 

“Under such circumstances no corrective action has been taken by the Com- 
mission because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that 
his lower price was granted in good faith for the purpose of meeting an equally 
low price of a competitor.” 
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Then Mr. Babcock’s letter refers to the Supreme Court’s opinion in Standard 
Oil vy. Federal Trade Commission (340 U. S. 231) with reference to the meaning 
of section 2 (b) of the Robinson-Patman Act and says: 

“In the light of the meaning of the statute as determined by the Supreme Court 
it follows that a seller is within his legal rights in confining his price reductions 
to dealers in the vicinity of the dealer or dealers whose competition he seeks to 
meet, even though such action results in injury to customers to whom similar 
reductions are not made available. 


“On the basis of the facts set forth in your letter, it would not appear that the 
situation prevailing in the Jackson, Miss., area at the present time differs ma- 
terially from ether situations in which investigations have been conducted and 
in which it was determined that no corrective action was warranted.” 

Mr. Kratine. Are copies of your prepared statement available now? 

Mr. Parman. Yes; they are available now to each member. 

Now, H. R. 11, gentlemen, there is not anything new in H. R. 11. 
It has been discussed in this committee for years. It has been dis- 
cussed in the Senate committee for years, and I doubt that I can add 
anything new. But I have presented in my testimony all the reasons 
why H. R. 11 should be enacted without delay. 

Now, I have no reason to enter a protest, I think it would be im- 
proper, since you have been kind enough to give us a hearing we should 
not come before your committee protesting, and that is not my attitude 
at all. But I lanky suggest, Mr. Chairman, that you consider 
separating the bill, H. R. 11 and Mr. Roosevelt’s bill—not that I am 
against Mr. Roosevelt’s bill, I am not. But there are untried and 
unproven proposals in that bill, and it will take you weeks to go over 
them. 

The gentleman from New York has already raised a question that 
it will take a lot of time to go over. And to put the two bills together 
seems necessarily to involve a delaying action. And we want to ex- 
pedite, if we can, we want to urge the committee to expedite H. R. 11— 
not to the detriment of Mr. Roosevelt’s bill. Certainly you should 
give Mr. Roosevelt’s bill a hearing, but do not tie our bill in with 
something that has never been proven or tried. Everything in our 
bill has been proven and tried, and the courts have interpreted it. 
There is nothing new in it at all. And if we tie it up now with a bill 
proposing new things, it will be necessarily delayed and unduly de- 
layed, we think. And for that reason we urge you to separate the 
two bills. 

The Cuatrman. I assure the gentleman that we have no intention 
of tying the two together. Both bills amend the Clayton Act 

Mr. Parman. But different sections, Mr. Chairman. 

The CHarrman. That is correct. We have no idea of tying them 
together. We are going to consider them separately. But as long 
as we have hearings on Clayton Act bills we thought we would con- 
sider these various bills, not only your bill and Mr. Roosevelt’s, but 
the other bills I have mentioned that are before the committee. They 
have all been referred to this subcommittee, and I think it is fair 
that we give everybody that is interested in amendment of the Clayton 
Act, as indicated by these bills, an opportunity to have their views 
expressed. 

ut I can assure you—and I think I speak for the members of the 
committee—there is no intention to bundle these bills together. They 
will be considered separately. 

Mr. Parmay. I appreciate that, Mr. Chairman: 
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The Cuarrman. We have had requests also from a number of small- 
business organizations who want to testify on both bills. 

Mr. Patman. That is true. But I think everyone of them, Mr. 
Chairman, wants H. R. 11 to have priority. 

Now, may I just read off the names—— 

The Cuarrman. That wasn’t the expression included in their re- 

uest with regard to priority. I just want to say that in passing. 
ey asked to be heard on these bills. 

r. Parman. Yes, sir; that is right. I see the chairman’s view- 
point. And it looks better to me since he has clarified it, and I appre- 
ciate the clarification and the reassurance. 

But may I invite your attention—— 

The Cuamman. Let me say this: There will be no delay because 
the hearings include not only yours, but Mr. Roosevelt’s bill. We 
will have these hearings as expeditiously as possible and at the same 
time give everybody a chance to be heard. 

Mr. Patman. The reason we believe that we are entitled to priority 
is that not only did 47 Members of the House join in the introduction 
of this bill, but 175 Members have signed a petition to have imme- 
diate consideration of the bill. And I think that is worthy of 
consideration. 

The Cuarrman. Why do we have a hearing, then ? 

Mr. Patman. That is right. The reason we haven’t got 218 is 
because you called the hearings; if you had not called the hearings 
we would have 218 now. 

The CHarrman. Why have a hearing at all, if you are going to get 
the signatures ; what is the use of having one? 

Mr. Patman. As long as it doesn’t delay, I favor hearings, because 
we can clarify any questions that may be raised. In your opening 
statement you raised some questions that ought to be answered, and 
we are anxious to answer them, but we don’t want to delay the bill. 

The Cuarrman. If you are successful in getting your petition signed 
that is the end as far as we are concerned. 

Mr. Patman. I have been around here a long time, like you have, 
Mr. Chairman, and we have seen lots of these peas and usually 
a petition serves to cause the committee to perk up its ears, and be 
alert when a petition begins to get a few signatures, and particularly 
when it gets a hundred, because it shows interest in the House. 

Mr. Keatine. And also alienates some of us who believe in the 
legislative process, who might be inclined to favor the legislation. So 
it is a two-edged weapon. 

Mr. Parman. If it were a new bill, like the Roosevelt bill, it might 
alienate some, I a with you. But there is nothing new at all about 
this; it is very well known, so I don’t think the same situation would 
prevail at all. A 

Now, may I suggest, Mr. Chairman, talking about small-business 
groups, the largest small-business groups in America came to Wash- 
ington recently with their leaders, And they had conferences with 
the leaders of the Democrats, and they had conferences with the lead- 
ers in the Republican Party. And at every one of these conferences 
they told them, “We are interested in several bills before Congress. 
We would like to see them passed, but there is one bill that will satisfy 
us. There is one that we hope that you will give priority to, and that 
is H. R. 11.” 
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Now, may I read you the list of those people who came here, many 
of them from a distance, to present their petition: The National As- 
sociation of Retail Druggists, representing 40,000 independent drug- 

ists—every one of them independent; the National Association of 
Retail Grocers, representing 65,000 retail grocers; the National As- 
sociation of Wholesale Grocers, representing 2,000 wholesale grocery 
firms; the National Food Brokers Association, representing 1,700 food 
brokers; the National Congress of Petroleum Retailers, representin 
35,000 retail gasoline dealers; the National Association of Tndeven - 
ent Tire Dealers, representing 8,000 retail tire dealers and tire re- 
treaders; the United States Fresh Fruit and Vegetable Association, 
be ng 8, 2,800 wholesale distributors of fresh fruits and vege- 
tables; the National Council of Agricultural Co-ops, whose member- 
ship is comprised of 3 million farmers; the National Farmers Union 
of 700,000 members; the International Association of Machinists with 
700,000 members ; Cooperative Council of the United States of Amer- 
ica, With 13 million members, in addition to other prominent organi- 
zations, although they could not be present at the meetings, have con- 
sistently urged and worked for the passage of H. R. 11. They are 
clearly on record as urging its passage. ‘These are the United Auto 
Workers, A. F. of L.-C. I. O., and a very splendid business organiza- 
tion, the National Association of Tndhupuistited Businesses, whom we 
all know through Mr. George Burger. 

Now, every one of these representatives of these groups—and I 
think they represent the backbone of small business in America— 
they said, “We want one bill, H. R. 11. We would like to have 
others”—they would like to have Mr. Roosevelt’s bill—but they give 
priority to H. R. 11. And that is the reason, Mr. Chairman, that I 
want to urge this committee, not to hold this bill back by mixing it 
up with amendments to other sections of the Clayton Act 

The CHamman. There was never any intention to hold anything 
back. 

As to Mr. Roosevelt’s bill, I was called into a conferencee, as 
you know; Mr. Roosevelt was also invited into that conference, and 
he spoke about his bill, and it was after that conference that the 
hearing was set. You remember that. 

Mr. Patman. But there was one bill in that conference the chair- 
man was associated with. 

The Cuatrrman. Mr. Roosevelt was there expounding his bill, and I 
took it for granted that all the bills were to be considered. I said, “All 
right, we will consider all these bills,” since other Members of the 
House had bills concerning that very subject matter. 

Mr. Parman. I can’t argue with your reasoning, Mr. Chairman. 
But I can’t understand why you came to that conclusion, because when 
these people representing these millions of distributors throughout 
America tell the speaker and tell you, as chairman, “There are a 
number of bills we would like to have”—one of them mentioned Mr. 
Roosevelt’s bill—“There are a number of bills we would like to have, 
but there is one bill we want you to give priority to, there is one bill 
we want you to pass this session, and that is H. R. 11”—I believe the 
chairman will admit that was the gist of their statements. 

The CHamman. That is why I am having you as the first witness. 

Mr. Patman. That is fine. 
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Now, so far as the petition is concerned—I don’t think it ‘is a per- 
sonal matter by any means—what we do here officially is not per- 
sonal—I don’t think it should be held against a person because he 
goes contrary to what a chairman of a committee wants or what a 
committee wants, as long as he is within his rights—and remember, 
the rules of the House provide, the parliamentary rules, they are 
orthodox rules, that you may proceed by petition under certain cir- 
cumstances, and as long as we are within our legal or parliamentary 
rights I don’t think we are entitled to, or deserve, any criticism for 
it. And remember, too, Mr. Chairman, that throughout the 83d Con- 
~ I consistently urged a hearing on this bill, a similar bill to this. 

nd I couldn’t get a hearing. 

Throughout the 84th Congress, the 1st session, I consistently urged 
a hearing for this bill, I couldn’t get a hearing. And then the chair- 
man set the hearing over nearly 4 months, January, February, March, 
April—3 months and 18 days 

The Cuarrman. Do you think that you are entitled to paramountcy 
over every bill before this committe? 

Mr. Parman. Not by any means. 

The CuHatrman. Has this committee been idle, just twiddling its 
thumbs? We have been active and have been getting bills passed 
by the Congress. 

Mr. Parman. I don’t intend to imply that, Mr. Chairman. But I 
feel that this bill, on account of its tremendous importance to small- 
business men who are suffering, crying out, going bankrupt everyday— 
they need your aid now, and it is supported by so many members of 
this House that I feel they are entitled to priority of consideration. 

The CuamrmMan. You must remember, Mr. Patman, that not only 
has there been persistence on your side for your bill, but equally on 
the other side there has been persistence against the bill. And the 
other side includes all agencies of the United States Government 
having jurisdiction of this matter. Don’t think for a moment it is all 
a one-sided question. 

Mr. Parman. Of course, the agencies change with the adminis- 
tration, and we think they favor big business. 

The Cuarrman. I don’t mean by that statement that I am for or 
against the bill. I have an open mind. 

Mr. Parman. We think they favor big business, and they are against 
this bill because it helps little business. 

Mr. Keatine. We have heard you say that so many times that it 
is getting tiresome. But I would like to know what this bill does. 
Like the chairman, I am completely open minded—— 

Mr. Parman. Mr. Keating, if you don’t understand this bill now, 
I am afraid I couldn’t explain it, because we have explained it for 
years. Last year I spent over an hour—— 

Mr. Keartine. You have never appeared before this committee when 
1 was present, to discuss this bill, when there was a hearing on the 
bill. The difficulty with the gentleman from Texas is that so often 
= talks on something that has nothing to do with the matter be- 

ore us. 

Mr. Parman. I am talking on relevant matters now. 

Mr. Keatine. I would appreciate it if you would outline if you 
can, briefly, what H. R. 11 does, how it changes the existing law, and 
what the effect is. 
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Mr. McCuuxrocn. Mr. Chairman, I would like to inquire as to the 
approximate date that the Standard Oil decision was handed down 
by the Supreme Court, which apparently is the main reason for this 
hearing today on the bill which is under discussion now. 

The CuHamMaNn. January 1951. 

Mr. Patman. I want to say something about that, Mr. Chairman, 
if I may. 

Mr. McCuttocn. That answers the question, and answers the com- 
ments and inferences that have been made this morning. 

Mr. Patman. That is right. This hearing wouldn’t be here if a 
certain man had not passed away just before the hearing before the 
Supreme Court, I am convinced of that. Walter Wooden was one of 
the best lawyers I ever knew. He was in charge of the Appellate 
Division of the Federal Trade Commission. During the first week in 
December, about December 5, he was preparing the brief to submit 
before the Supreme Court on the Standard Oil of Indiana case. The 
argument was to be January 10, following, in 1951. And he had a 
heart attack and passed away before the brief was finished. I am 
convinced in my own mind that if Walter Wooden had lived and he 
had been available to present this case to the Supreme Court, they 
would have unanimously sustained the law, there would have been 
no question about it. But between December 5, the passing of Walter 
Wooden, and January 10, new people, new lawyers, had to take it on. 
And naturally they were not as well acquainted with it as Mr. Wooden 
was, and they were not able to defend it like Mr. Wooden would have 
been before the Supreme Court. And therefore the case was lost by 
a close decision, 4 to 3—5 to 3, it was—and I just haven’t 

The CnairmMaAN. Do you mind an interruption there? 

Mr. Patman. No. 

The Cuatrman. I have got Walter Wooden’s comments which ap- 
peared in the Supreme Court decision. Do you mind if we put it in 
the record ? 

Mr. Parman. I didn’t know it was in there. I knew he was pre- 
paring the brief when he had the heart attack, preparing it with his 
own hands. 

Mr. Materz. I take it, Mr. Patman, that Mr. Wooden was the Chief 
Counsel for the Federal Trade Commission ? 

Mr. Parman. He had charge in this particular case. 

Mr. Maerz. In the majority opinion of the Supreme Court in the 
Standard Oil of Indiana case, footnote 12, page 246, 340 U. S., it says: 

See also the statement filed by Walter B. Wooden, Assistant Chief Counsel, 
and by Hugh E. White, examiner for the Commission, with the Temporary Na- 
tional Economic Committee in 1941: 

“The amended act now safeguards the right of the seller to discriminate in 
price in good faith to meet an equally low price of a competitor, but he has the 
burden of proof on that question. This right is guaranteed by statute and could 
not be curtailed by any mandate or order of the Commission. The right of 
self-defense against competitive price attacks is as vital in a competitive economy 
as the right of self-defense against personal attack” (The Basing Point Prob- 
lem 139 (TNEC Monograph 42, 1941).) 

Continuing : 


In regard to the Commission’s position under section 2 (b), urged in the instant 
case, Allen C. Phelps, Assistant Chief Trial Counsel, and Chief of the Export 
Trade Division of the Commission, testified before the Subcommittee on Trade 
Policies in the Subcommittee of the Senate Committee on Interstate Commerce 
in January 1949 that: 
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“This position, if upheld by the courts, in my judgment will effectively, if not 
completely, erase section 2 (b) of the Robinson-Patman Act.” 

Hearings before a subeommittee of the Senate Committee on Interstate and 
_— Commerce on §. 236, 81st Congress, Ist session, 66. See also pages 274- 

Mr. Parman. May I comment on that, Mr. Chairman? 

The Cuatrman. Yes, sir. 

Mr. Parman. Remember, that shows on its face it was nearly 10 
years before this case was before the Supreme Court, No. 1. 

No. 2, it did not apply to a situation like the Supreme Court had 
nearly 10 years later. 

No. 3, Mr. Wooden said it was self-defense. That is all right. But 
the Supreme Court went beyond that. The Supreme Court said 
without self-defense they could go ahead and violate the law. In 
other words, if one was engaged in a lawful act, that justified an 
unlawful act, that was contrary to what Mr. Wooden said in that 
statement. 

Mr. Materz. May I interject at this point? We have read the 
Supreme Court decision rather carefully. And I wonder if this is 
a fair statement of what the Court did—— 

Mr. Keattna. May I interrupt, counsel ? 

Mr. Materz. Yes. 

Mr. Keatine. Let us have before us the existing section that this 
bill seeks to amend. 

Mr. Materz. I wonder if this is a fair statement of the Supreme 
Court decision: “That the good faith defense of meeting competition 
was intended to be a defensive means for a seller who desires to meet 
a temporary specialized situation where one of the competitors has 
offered a lower lawful price to a customer of his, and is about to obtain 
an order because of such lower price which would result in depriving 
him of the business he formerly handled.” 

Mr. Parman. The case that you refer to there, the Standard Oil of 
Indiana—— 

Mr. Materz. Is that a fair summary ? 

Mr. Patman. I want to state what happened and let you illustrate 
it with your summary. 

Now, here was the Red Indian Gasoline Co. selling gasoline at 
a station at a lower price than Standard. Standard comes in—now, 
of course, we refer not to the independent distributor, the local 
retailer, because he can always lower prices or raise prices, he is not 
affected by this law, he is in intrastate commerce. But I refer to the 
great Standard Oil of Indiana in interstate commerce coming in and 
supplying these stations in competition with Red Indian. 

Now, when the Standard Oil of Indiana comes in it says to one 
of its favored customers, “We will pick you out and let you meet the 
competition of Red Indian. But these other customers of Standard 
in that competitive area, we are not going to let them meet that com- 
petition by a lower price which Standard will give them, we will 
let them be squeezed out of existence, be destroyed.” 

Now, I don’t think we want to permit that. But that is the case. 
Now, the gentleman can evaluate his hypothetical question with that 
state of facts, and that state of facts is a true state of facts. 

Mr. Materz. Let me ask you this; let’s take a hypothetical factual 
situation: We will say that A is a small manufacturer doing business 
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in a limited area. He sells his product, we will say, at a price of 
$1. Manufacturer B is a giant in the same industry who sells a com- 

arable product for 90 cents. However, in the past, manufacturer B 

as not sold in the area serviced by A. B, this giant manufacturer, 
now decides that he will invade A’s market. Now, one of A’s largest 
customers states that he will be obliged to switch his account to manu- 
facturer B unless A can meet the price of 90 cents. If H. R. 11 becomes 
law, presumably the only way A could retain this one customer is by 
reducing his price to all his customers to 90 cents. Is that a fair 
statement ? 

Mr. Parman. Do you think the discrimination would substantially 
lessen competition ? 

Mr. Matetz. I don’t know. 

Mr. Parman. All right, let me answer that. 

Mr. Kearttne. I wish you would answer it, because I don’t know 
what the answer is. 

Mr. Patman. It is a good question, it is a fine question. And the 
gentleman has indicated he didn’t understand this, and that is one 
of the best questions that could be asked. 

Now then, this manufacturer A, he has a perfect right to come in 
there and reduce his price to this customer of A’s, who says he will 
be lost to B unless he does, but he will be required to give all the 
other customers of his in that same competitive area the same prices, 
which would be all right. In other words, manufacturer A is not 
compelled to select those customers in that town at all, he is not 
required by law—in fact, the law permits him to select his own 
customers, and he is under no obligation to select any particular 
customer. But having selected those customers, the law should be 
written that he will have to give them equal rights and opportunities, 
having selected them and he could not be allowed under the law to 
pick out one and say, “You are the fair-haired customer of ours, we are 
going to let you have a lower price to compete with the customers of 
manufacturer B, but we are not going to let these other customers 
of ours we have selected do the same thing.” 

Now, our bill is to prohibit that, to make them give them all the 
same fair chance and opportunity, the customers that they themselves 
have selected. We are compelling them to treat their customers right. 

Mr. Keattne. In the hypothetical case that counsel gave, the cus- 
tomer was not selected by A, he was someone that A had forced upon 
him by the intrusion of B into the competitive picture; am I not 
correct ? 

Mr. Parman. Let me see if I understand this right, now. Of 
course, the gentleman read his question there rather hurriedly for me, 
my mind works a little slow. But let me repeat it to you and see if 
I understand it. 

You say there are two manufacturers selling a comparable product. 
Manufacturer A sells it for $1 in a certain section of the United States. 
Manufacturer B sells his product, comparable in like grade and 
quality, and so forth, for 90 cents a unit. Now, then, B has never 
been in that particular territory, B has been outside of that territory, 
but B wants to invade that territory, he wants some of that business. 
Well, he goes in there to a customer and selects a customer. And that 
customer sells his unit for 90 cents. All right. 
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Now, then, across the street there is a customer of A, manufacturer 
A, and he calls up manufacturer A and says, “My competitor across 
the street is selling the same product on the basis of 90 cents. Why 
don’t you reduce your price so I can sell it under the same circum- 
stances and conditions based upon 90 cents ?” 

Manufacturer A could certainly do that; he would be within his 
rights to do it. Nothing in this law would stop him. I wouldn’t be 
in favor of it. And manufacture A says, “Certainly I will meet that 

rice.” But manufacturer A has some other customers around there 
just like Standard Oil did, customers that he also had selected. And 
the law says, “All right, you have got to treat them the same way.” 
Is there anything wrong about that ¢ 

Mr. Keartne. Now, | am coming around to that side. What is 
wrong with that? What is the objection, for instance, of the Govern- 
ment departments. Maybe I am moving too fast. 

Mr. Materz. The point is, as I understand it, Mr. Patman, if the 
smal] manufacturer, A, for example—— 

Mr. Patman. Now, stay with A and B, they are good ones. 

Mr. Maerz. Yes. Now, if manufacturer A is about to lose his 
particular customer who says, “I am going to take my business to B,” 
manufacturer A, under your bill—assuming that the effect might be 
to substantially lessen competition—would not be able to reduce his 
price to one customer to 90 cents unless he reduces his price to all his 
customers to 90 cents; is that correct ? 

Mr. Parman. Thatisright. You are talking about A now? Well, 
isn’t that right? Does anyone take exception to that, does anyone 
object to it? Does anyone oppose it? It is right. 

The Cuairman. Justa minute. Weare just trying to inquire. Let 
the counsel finish his question. 

Mr. Parman. He has finished it. I answered it. Of course, he 
may have something there I don’t know he has got. 

Mr. Maerz. This customer is one of A’s principal customers. He 
said, “B is offering me this same product, a product of comparable 
grade and quality for 90 cents. Can you match the price?” 

Manufacturer A says, “I don’t want to lose your business, I am 
going to reduce my price to you to 90 cents. However, I cannot afford 
to reduce my price to other customers by a similar amount. If I do, 
it will mean that I go out of business.” 

Mr. Parman. Well, I don’t think you will find a situation like that 
exactly. 

Mr. Maerz. It is a hypothetical case. 

Mr. Parman. For the reason that that customer of A’s, he will take 
it up with A, and he will say, “Now, listen, Mr. A, unless you have a 
comparable price that is being offered to me by B, I will have to go over 
to B.” Ofcourse, B will expect to get that customer unless he does. 

A will say, “Certainly I will do that, but I will be required to treat 
all my customers alike. I should be required under the law to do that 
anyway, I selected every one of them, I promised them I would be 
honest and honorable with them, and I can’t reduce your price unless 
I reduce your competitors’ price at the same time. So I will do that.” 

That is what will happen, it happens every day that way. 

Mr. Keattne. Let me ask you this: Isn’t there danger if A is 
required—A is the little fellow and B is the big giant—to reduce his 
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price to everyone, isn’t there danger that this legislation, if that is 
the effect of it, would tend to put a lot of little people out of business? 

Mr. Patman. Not at all. 

Mr. Keatine. By the giants coming in and adopting that tactic 
and driving the prices down to a point where A couldn’t survive ? 

Mr. Rocers. May I inquire? 

The CuarrMan. Let the gentleman answer first. 

Mr. Patman. Well, my answer to that is, Mr. Keating, small con- 
cerns are as efficient and more efficient than the big concerns. 

Mr. Keatrnc. Well, I think that is true. 

Mr. PatmMan. We just don’t want the big ones to discriminate, that 
is the only thing we are trying to stop, discrimination, treat them all 
alike, treat everybody right. 

Mr. Keatrnea. I can’t quarrel with your statement that the small 
ones are often just as efficient, sometimes more so. But the big ones 
have the capital and the backing to sell at a loss if they have to, to 
drive the little ones out of business. 

Mr. Patman. Yes. But the law comes in there and protects them 
on that. That is where it is done for the purpose of substantially 
lessening competition, or to create a monopoly. 

Mr. Kearinc. Well, does the law offer protection in the hypotheti- 
cal case that counsel has stated, if it were shown that B, the giant, 
comes in there, and seeks to drive down the price to drive A out of 
business? Is there anything now which protects A under those 
circumstances ? 

Mr. Patman. Yes. And I would like to elaborate that in writing, 
Mr. Keating. I wouldn’t like to give you a shotgun opinion on that 
hypothetical case. I would like to elaborate on what I have already 
answered and bring in the answer on that one. 

Mr. Rocers. Mr. Chairman. 

The Cuarrman. Yes, Mr. Rogers. 

Mr. Rogers. Mr. Patman, the Robinson-Patman Act in effect says 
that sellers should not discriminate as to individuals, firms, or what- 
not. Now, that is the real intent of the Robinson-Patman Act when 
it was passed in 1936. 

Mr. Patman. That is right. 

Mr. Rocers. Now, what happened in the Supreme Court decision, 
which you have outlined, the Federal Trade Commission recognized 
that the practice constituted a violation of the Robinson-Patman Act 
and issued a cease-and-desist order against Standard Oil. But the 
Supreme Court refused to go along with the interpretation placed on 
the law by the Federal Trade Commission and said that if this man 
did it in good faith it was a good defense. Therefore what we believed 
to be the clear terms and provisions of the Robinson-Patman Act 
didn’t turn out as Congress thought it would. So all you are seeking 
to do here is this: if one is guilty of a discrimination, good faith is not 
a complete defense, because if the seller had acted in good faith he 
would have given the same price to all parties equally. 

Now, that is all you propose to do by this bill, isn’t it ? 

Mr. Parman. In a nutshell, you have explained it. And you have 
brought up one point that I must explain in connection with this. The 
Supreme Court held in the Standard Oil case that good faith was a 
defense. Now, to my mind it would be just as logical and reasonable 
to write into our murder statutes in the States that if one person kills 
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another one in good faith he shall not be punished, it would be just 
as reasonable to do that. 

Now, might I invite your attention, too, to the merger statutes. 
Now, I congratulate the chairman in taking an interest in trying to 
stop these mergers. But the chairman did not think for one moment 
that this law would be worth the paper it was written on if he were to 
write into this merger statute that if they merged in good faith there 
would be no violation of the law. 

The same is true of section 3 of the Clayton Act, which goes to 
exclusive-dealing contracts and tie-in sales. Now, that law doesn’t 
say “except in good faith.” That would destroy the law. The object 
of the Robinson-Patman law in the first instance, my dear sir, was to 
get around that very thing that was in the Clayton Act, which had 
ruined the Clayton Act, it had ruined the Clayton Act for the pro- 
tection of the small man. And the law was enacted in the first place 
to restore the Clayton Act to what was intended, so as to protect the 
small man. 

Mr. Maerz. Mr. Patman, may I ask you several questions for the 
purpose of clarification—— 

Mr. Kratine. Before you do that, following up the question of Mr. 
Rogers, and in order to simplify it, would it also be a fair summary 
of your bill that it is designed to legislate that there cannot be good 
faith unless this same price differential—— 

Mr. Rogers. Equal to all—— 

Mr. Krarine. Is given to all customers? 

Mr. Rocrrs. That is all there is to it. 

Mr. Parman. It is more than that, but that is one of the main fac- 
tors. I wouldn’t want to be confined to that, because in writing this 
language-—this language can be very tricky, and we might find our- 
selves right back where we were. 

Mr. Rogers. In other words, as I understand the Standard situation, 
where Standard, in order to meet competition—they gave a preference 
to particular customers—the Court said that meeting competition in 
good faith in that particular instance was a good defense, and that it 
was not necessary for Standard to give a preference to everybody. In 
this particular case Standard only gave it to particular distributors 
and didn’t give it to the rest of them. 

Now, all the bill does is say that in order for good faith to be a good 
defense you have got to offer the discount to all customers. Now, that 
is all there is in this case, as I see it. Of course, there could be other 
ramifications. But because Standard Oil Co. said, “Sure, I came in 
here to meet competition. I did it in good faith to meet this par- 
ticular situation, but I didn’t extend the privilege to other per- 
sons” ———— 

Mr. Parman. To other customers. 

Mr. Rogers. “To other customers in that particular area.” And 
that is what is wrong with the interpretation of the Robinson-Patman 
Act by the Supreme Court. 

Mr. Keatina. Is the “good faith” clause in the existing act? 

Mr. Maerz. Yes. | 

Mr. Parman. But there is a differencee—— 

Mr. McCutztocn. Mr. Chairman, would not the very statement as 
made by our distinguished colleague be the very basis for the ruination 
of competition if they would be forced to do that in every instance? 
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Mr. Parman. No, it would be preserving competition. It* would be 
honesty in business. 

Mr. McCuttocnu. Does the author of this bill conceive of any ex- 
amples which could be the ruination of the supplier ? 

Mr. Parman. No, sir. We have analyzed it from every angle. 

The CuarrmMan. Wouldn’t it be possible, Mr. Patman, that in a 
hypothetical case if a supplier reduces his price to all his customers, 
as he would be required to if we pass the bill, that would be ruinous 
to him? 

Mr. Parman. No, in just that competitive area. 

The Cuarmman. It might be ruinous in the sense that his whole 
business would be destroyed. 

Mr. Parman. Well, if Manufacturer B, although a giant, can give 
it to all at 90, why can’t A give it at 90, because a small business is 
just as efficient as a big one, a manufacturing business? 

The Cuarrman. He may be efficient, but he may not have all the 
power and potency of B, who is a giant, and if A 1s forced to reduce 
his price to 90 cents to meet B’s competition, then he is compelled under 
your bill to do it for all his other customers. Then he might be operat- 
ing at a loss which could eventually destroy him. 

Now, if that would be the effect of your bill, we ought to know it. 

Mr. Parman. Well, that is where laws come in, to keep them from 
swinging their weight around because of size and destroying little 
fellows because they are small. And we have laws to protect them. 

Mr. McCutiocu. Even in a given area a small business might 
choose a certain sector in which to take up its predatory practices and 
ruin its competitors, it wouldn’t necessarily need to be a large cor- 
poration, would it? And while it is being done the competitor who 
was offering a lower price would lose his customers—maybe he had 
only 2 or 3, maybe he had a competitor who was threatening to get 
substantially all the customers in that section. Would your bill pro- 
tect. the person who has all these customers in that kind of a situa- 
tion ? 

Mr. Parman. I can assure you that your case, hypothetical case, 
is imaginary. You do not have a specific example of that, I am sure 
you don’t. You know, over the years we have had every case possible 
to come up. And whenever you boil them down there is only one ob- 
jection. And that is the big ones want to have the power to dis- 
criminate against certain of their customers and to favor certain 
customers. That is the objection. 

You know, in 1935 we had an investigation. Mr. MacIntyre then 
had charge of that investigation for me. I was appointed by Speaker 
Joe Burns to make an investigation which involved large-scale buy- 
ing and selling. And we found there that one certain big concern 
had really caused the passage of this act, the A. & P. Tea Co. They 
were getting about $10 million a year in under-the-counter secret dis- 
counts, that the small businessman in competition with A. & P. was 
not getting. That is what caused the passage of the Robinson-Patman 
Act, those disclosures about the A. & P. Tea Co. They are still fight- 
ing it, and of course, they will continue to fight it. They like dis- 
crimination it means millions of dollars a year to them. 

Now, that is the only reason you can justify discrimination. 

Mr. Materz. Mr. Patman, if I may, just a few clarifying questions. 
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Mr. Kratine. I am going to ask you if you would yield again, 
counsel. 

Mr. Materz. Yes, sir. 

Mr. Keatinc. Why wouldn’t the same objective be achieved by your 
bill, if that is the legislative desire by striking out the proviso in 
section 2 (b) about good faith ? 

Mr. Parman. | would have to give consideration to that, Mr. Keat- 
ing. You know, you can always suggest things but over the years we 
know what the score is on this, we believe. Now, the original Clayton 
Act, had in it a proviso which said discrimination made in good faith 
to meet competition was all right, and that proviso destroyed that 

art of the Clayton Act, because people could always say, “I did it 
in good faith,” and there was no answer to that. 

Now, when we were writing the Robinson-Patman law—it was 
written right here in this committee room—the bill was written here 
which resulted in the passage of the law—we put the good faith 
defense over in the procedural part. It wasn’t in the part of the main 
law at all, it was in the procedural part. But the Supreme Court has 
picked it out of there and put it back in the main part, contrary to 
our intentions, as a part of the fundamental law. Now then, here is 
what the Supreme Court says—and I can read to you here part of 
my statement that explains it more clearly. 

H. R. 11 does not overturn the Standard Oil of Indiana opinion 
completely. It says that the good faith defense shall continue to be 
a complete justification for a discriminatory pricing practice except 
and unless the effect of the discrimination “may be substantially to 
lessen competition or tend to create a monopoly.” 

Now, nothing is fairer than that. And that is precisely the language 
of your merger bill, and you wouldn’t think of putting good faith in 
a merger bill because it would abrogate it, it would destroy it, it would 
nullify it, just like section 2 of the Clayton Act was nullified. Why 
didn’t you put it in the merger bill? If you insist it should be here, 
why didn’t you put it in the merger bill? Answer that one for me, 
if you please. 

Mr. McCutiocu. Mr. Chairman, I would like to ask Mr. Patman if 
the eifect of the discrimination is to injure or destroy or prevent com- 

etition, but the seller is acting in good faith, is that a defense to your 
ill? 

Mr. Parman. Well, I want you to repeat that, please, | am not 
following you too closely. 

Mr. McCutxocu. If the effect of the discrimination is to injure, 
destroy or prevent competition and it is done in good faith, is that 
a complete defense on the part of the person who does it ? 

Mr. Parman. Yes, the bill leaves that a complete defense. 

Mr. McCuntzocx. Why should that be a complete defense if the in- 
tent is to do it, yet it is not a defense if it is to substantially lessen 
competition. 

Mr. Parman. Let’s not get away from the fact that they would 
still be required to treat their customers right, like in the A. & P. case 
and the Standard Oil case, you see that is a separate thing—— 

Mr. McCuttocu. I understand that, but as I read the bill, complete 
defense exists in the one case, which is utter destruction and in the 
other case it is not. 
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Mr. Parman. There would be no occasion to interpose good faith if 
there is no danger to anybody, why use good faith if it is absolutely 
unnecessary, not required? It would just be using words. 

The Cuarrman. Counsel wishes to ask some questions. 

Mr. Maerz. Mr. Patman, as I understand it, the Supreme Court 
decision in the Standard Oil of Indiana case held that it 1s a complete 
defense to a charge of price discrimination for a seller to show that its 
price differential has been made in good faith to meet a lawfully and 
equally low price of their competitor. Is that correct, sir? 

Mr. Parman. That is right. Of course, I want to look these over. 
You are shooting them off pretty fast. But that is my sidewalk 
opinion. 

Mr. Maerz. There are no barbs in these questions, Mr. Patman. Is 
it correct that under the Standard of Indiana decision good faith in 
meeting a competitor’s price constitutes a complete defense, even 
though the effect of the discrimination may be substantially to lessen 
competition ? 

Mr. Parman. That is the effect of the decision; yes. 

Mr. Materz. And is it not correct that the sole purpose of your bill 
would be to eliminate good faith as a complete defense, where the effect 
of the discrimination is substantially to lessen competition ? 

Mr. Parman. Or tend tocreate a monopoly. 

Mr. Matetz. Tend tocreatea monopoly. Is that correct? 

Mr. Parman. That is right—wait, that whole effect, I don’t like 
that phrase too much ; it sounds all right, but I want to look that over. 

Mr. Maerz. Where the effect of the discrimination is to injure, 
destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with custom- 
ers of either of them, good faith under your bill, would still be an 
absolute defense ; isn’t that correct? 

Mr. Keatine. Would you repeat that, please ? 

Mr. Parman. This bill doesn’t touch that, really; why ask that 
question? This bill doesn’t touch it. 

Mr. Matetz. In other words, as I understand it, under your bill, 
H. R. 11, good faith in meeting a competitor’s price would still consti- 
tute an absolute defense to a charge of price discrimination where the 
effect of the discrimination is to injure, destroy, or prevent competi- 
tion with any person who either grants or knowingly receives the bene- 
fit of such discrimination or with customers of either of them. 

Mr. Patman. I don’t believe that could be touched by this bill at all. 

Mr. Maerz. Your bill does not cover it at all. 

Mr. Parman. I say, it does not cover it. So why talk about it ? 

Mr. Materz. And as Mr. McCulloch’s question brought out, good 
faith would be a complete defense where the effect was to injure or 
prevent competition. On the other hand, under your bill, it would 
not be a complete defense if the effect is to lessen competition 

Mr. Patman (interrupting). Or tend to create a monopoly. 

Mr. Keatine. Let me interpose there. If, instead of this bill, you 
ripen the good-faith proviso, then you would have consistency. 

r. Parman. You mean repeal the good-faith proviso? 

Mr. Keatine. You wouldn’t object to that ? 

_ Mr. Parman. No, I wouldn’t. Your committee would be consistent 
in doing that, because you didn’t put good faith in the merger bill that 
you passed. 
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Mr. Katine. We would be going further than you are asking us to 
go, if we did that. 

Mr. Parman. Yes, we are not asking that much. 

Mr. Materz. Your bill, then, recognizes that good faith under cer- 
tain circumstances where the etiect of the discrimination is to injure 
or destroy competition should be a complete defense ? 

Mr. Parman. Well, let me state it in language that I understand, 
and I think you can weigh it along and evaluate it with what you have 
said. Now, good faith as a defense can be interposed all right under 
the Robinson-Patman Act as it was originally passed. It can be in- 
terposed by the defendant, and then the court will hear it. The court 
should hear it. And then the burden shifts back to the plaintiff, or 
to the Government, the Federal Trade Commission, whoever is prose- 
cuting the case, to answer it. That is all right. Now, in the merger 
case it is not even admissible in evidence. 

Mr. Maerz. I just want to ask you this. Is it or is it not correct, 
in amplification of Mr. Keating’s question, that under your bill, good 
faith . a seller in meeting a competitor’s price constitutes an absolute 
defense to a charge of discrimination, even though the discrimination 
is harmful to the competitive process. 

Mr. Patman. I don’t want te recognize—I am not saying that it is 
justified if it is harmful to the competitive processes. 

Mr. Maerz. Your bill does limit the good faith defense. 

Mr. Patman. I don’t think it goes that far. I think you are going 
way beyond the bill. 

Mr. Maerz. In other words, as I understand it, under your bill 
good faith would not be a defense where the effect of the discrimination 
is substantially to lessen competition. On the other hand where the 
effect of the discrimination is to injure or prevent competition, Stand- 
ard of Indiana would still be operative and good faith would still be 
a complete defense. 

Mr. Parman. May I suggest that you have brought up two things 
that maybe some bill should contain. But don’t hold up this bill to 

ut them in there. This is a modest bill. We are just asking for a 
ittle that we don’t think anybody could deny the little man. And 
they need it now. They are desperate. And although it doesn’t go 
as far as you could logically go, it is as far as they are willing to accept 
right now, because they are desperate. 
he Cuatrrman. Mr. Patman, our purpose is to try to elicit the 
effect of the bill and to know the nature of the bill. We don’t want, 
for the sake of helping a little man, take a stab in the dark and be like 
a blind man looking for a black cat in a dark room. If it will have 
some bad effects we should know that. We shouldn’t just take a bill 
without knowing its import. If it has some of these bad effects we 
should know it. 

Mr. Patrman. It is quite different, Mr. Chairman. Instead of a dark 
room with a black cat, it is a well-lighted room with a white cat. It 
has been visible for 20 years. We know what we are dealing with. 

The Cuarrman. It makes no difference if it is a thousand years, we 
want to get some answers from you as to what this bill means and what 
its consequences are. Now, if good faith in one instance is a defense 
and good faith in another instance is not a defense, we want to know 
about it. And I think the small-business men should know what this 
law would mean. 








TO AMEND SECTIONS 2 AND 8 OF THE CLAYTON ACT 61 





Mr. Parman. May I suggest, Mr. Chairman, it might help the com- 
mittee and help me, too. Since you have these questions written out, 
let me have them and I will get up an answer to each one of them in 
writing. 

Ths Pihiaiiiliat. Do you want to appear on another occasion ? 

Mr. Parman. If you want me to do that, I will do that. I am not 
suggesting it but that would save the time of the committee and 
expedite the bill. 

The Cuatrrman. We would be glad to follow your suggestion. 

Mr. Parman. All right. I will answer the questions and furnish 
copies for each member of the committee. 

he CHatrMan. I think it would be well for you to make a return 
appearance here. | 

Mr. Patman. I will be ready night or day, Mr. Chairman, any time 
you want me I will be here. 

The CHatreman. All right, let us do that. Make it at your con- 
venience. And we will submit a series of questions. 

Is there anything else? 

Mr. Parman. I am not suggesting something that will delay con- 
sideration of this bill. The question will be submitted right away. 

The CHarrman. We would he very happy in the interest of speed 
for you to answer the questions right now, but insofar as you want to 
give them additional study, it might be well for you to come back. 

Mr. Parman. I will do that. But I didn’t want the submission of 
them to delay the consideration of the bill. 

The CHarrman. How about Friday morning? 

Mr. Patman. Or what about getting the questions today? Could 
we get them today ? 

The Cuarrman. They are in the record—these are the questions we 
have asked you now. 

Mr. Parman. Are they the only ones? 

Mr. Maerz. We have a few more, Mr. Patman. 

One of the problems is this: Under H. R. 11, if the Federal Trade 
Commission could show only that the effect of the discrimination is to 
injure, destroy, or prevent competition, but can’t show that the dis- 
crimination may substantially lessen competition, then good faith 
can still be an absolute defense. 

Mr. Patman. I will have the answer to that with the others. 

The Cuarrman. There are other questions. 

Let’s read these questions now in the record. 

Mr. Parman. All right, sir. 

Mr. Materz. As you know, the Federal Trade Commission has in- 
dicated opposition to H. R. 11. 

Mr. Parman. Yes, the present Federal Trade Commission and a 
divided Commission. 

Mr, Materz. I was going to add that Commissioner Kern had dis- 
sented and written a letter indicating the reasons for his dissent. I 
wonder if we could get your comment on a number of statements made 
by the Federal Trade Commission in a March 1956 letter to the Chair- 
man indicating the reason for its opposition. 

Mr. Parman. They are in my testimony. 

Mr. Matrrz. I thing Mr. MacIntyre has a copy. 

First, the Commission states that since the Standard of Indiana 
decision by the Supreme Court in 1951 there has been no Federal 
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Trade Commission case decided either by the Commission or by a court 
in which the good-faith defense has been sustained. 

Mr, Patman. Now, wait 

Mr. Maerz. That is the Commission’s position. 

Mr. Parman. Wait just a minute. Why not state just the other 
side and say that the Supreme Court has not affirmed any of the FTC’s 
decisions—no court—that is fair; isn’t it? If you want to put one 
side, put both. 

Mr. Materz. We wondered whether you have any comment. 

Mr. Parman. That is my comment. It is in my statement; FTC 
points out one side and I point out the other side. 

Mr. Maerz. The Federal Trade Commission also states that cease 
and desist orders have been issued in a number of cases before the 
Commission in which the good-faith defense is involved. I think 
the committee would appreciate your comment on that statement. 

Mr. Parman. They are in the statement that I have made. 

The Cuatrman. You don’t have to do it now. 

Mr. Patman. I have gone over that. I have gone over that letter 
that you have mentioned, and I have tried to answer that in my 
statement. 

Mr. Maerz. The Federal Trade Commission has also stated that 
it has not found a substantial basis for believing that section 2 (b) 
as interpreted by the Supreme Court in the Standard of Indiana 
will hamper enforcement of the Robinson-Patman Act. 

Mr. Parman. It hasalreadydoneso. That is the reason these small- 
business men are crying to high heaven right now that something 
ought to be done. 

Mr. Maerz. Nov, is it or is it not correct that in the Standard of 
Indiana case the Supreme Court—I think it was a 5-to-3 decision— 
found that the core of the defense of meeting competition was that 
wherever a lawful lower price of a competitor threatens to deprive a 
seller of a customer, the seller to retain that customer may in good 
faith meet that lower price. 

Mr. Parman. My statement answers that. And may I suggest, 
Mr. Chairman, that 5-to-3 decision, it would be 5-to-4, but Senator 
Minton, Associate Justice Minton, was on the lower court that wrote 
the opinion sustaining the Federal Trade Commission, and therefore, 
he excused himself and did not participate in the opinion. Otherwise 
it would have been 5-to-4. So it was a closely divided opinion. 

Mr. Matrerz. Now, is it or is it not correct that the Supreme Court 
by a divided vote indicated that section 2 (b) of the Robinson-Patman 
Act permits a seller—that is the Standard case—to retain a customer 
by meeting in good faith the price offered to that customer without 
the necessity of changing the seller’s price to its other customers. 

Mr. Parman. I think it is answered in this statement but if it is not 
fully answered, it will be answered. 

Mr. Materz. In short, would you say that under the Supreme Court 
decision, good faith is a defense only in individual competitive situ- 
ations rather than in a general system of competition ? 

Mr. Patman. I don’t.think that is in that case at all; is it? Or it is 
not involved in this bill. 

Mr. Materz. I believe that is correct. ‘The Federal Trade Commis- 
sion, subsequent to the decision of the Standard of Indiana, has 
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Mr. Parman. That is the Staley case. 

Mr. Matrrz. No, there were a number of cases decided by the Fed- 
eral Trade Commission, subsequent to the Supreme Court decision in 
Standard of Indiana, which held that good faith is a defense only in 
individual competitive situations rather than as a general system of 
competition. 

Mr. Parman. Let me look into the statement, if I don’t cover it 
fully, I will cover it in a supplemental answer. 

Mr. Maerz. Now, would you say this is a correct statement: that 
under the Standard of Indiana decision a seller cannot use a sales 
system which constantly results in his getting more money for like 
goods from some customers than he does from others ? 

Mr. Parman. You are referring to the seller in the sense of A and B, 
the manufacturer, referring to the seller in the sense of a retail dis- 
tributor ¢ 

Mr. Materz. The seller who is charged with ewe discrimination. 

Mr. Keating. Would you repeat that question ? 

Mr. Parman. I think I have got the answer to it. But you are 
going back to the cement case. 

The CuatrMan. Will you repeat the question ? 

(The last question of Mr. Maletz was read. ) 

Mr. Parman. That was cement. But I can answer that now. You 
see, the object is to stop him favoring one customer over another. 
Your question implies that he wants to discriminate. This law would 
stop him from discriminating. And the weakness of this law is caused 
by the Supreme Court decision. It permits discrimination. We 
want to stop it. 

Mr. Matetz. The next question is this. It is or is it not correct, 
that under the Standard of Indiana, a seller can avail himself of a 
meeting-of-competition defense only in meeting a lawful price of a 
specific competitor ? 

Mr. Parman. I would want to give consideration on that, I will 
answer that along with the others. 

Mr. Matevz. Is it or is not correct that the proviso of the pr«sent 
section 2 (b) could not be used to justify a price reduction to meet 
competition generally ? 

Mr. Parman. They can always do that provided they don’t dis- 
criminate in the prices to the other customers. And I reiterate that 
is the object of it all, that is the object of the bill, to keep them from 
discriminating. 

Mr. Materz. The important words are “competition generally.” 
Let me repeat the question, if I may. Is it not correct that the pro- 
viso in present section 2 (b) could not be used to justify a price reduc- 
tion to meet competition generally ? 

Mr. Parman. I will answer that along with the others, if the com- 
mittee wants to hear it more fully, I would be glad to do it. 

Mr. Maerz. Does the Standard of Indiana decision mean that it 
is legal for, say, a manufacturer who lowers his usual price to one 
customer in order to keep that customer from going to a competing 
manufacturer, to maintain his usual price to other customers? 

Mr. Parman. Well, that is what we are trying to prevent. You 
see, that is in that manufacturer A, if he is going to let that one cus- 
tomer have a lower price to meet the customer of manufacturer B, 
he has also got to let his other customers in that competitive area have 
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the same price, because he selected those customers, and having se- 
Jected them he has an obligation not to cheat them or defraud them. 
And this bill is to prohibit that. 

Mr. Maerz. Wouldn’t it be quite a problem for the Commission 
under H. R. 11 to ascertain whether on the one hand the effect of the 
discrimination is substantially to lessen competition, or on the other 
to ascertain where the effect of discrimination is to injure, destroy, or 
prevent competition ¢ 

Mr. Parman. I don’t think it would be difficult to do that if there 
is a sincere desire to doit. I think you could do it. 

Mr. Matrrz. Entirely different consequences would result, how- 
ever. Legality or illegality under H. R. 11 would depend on whether 
the effect is to substantially lessen competition, or whether the effect 
is to destroy or prevent competition ; would it not? 

Mr. Parman. It raises questions all right, but that is what makes 
lawsuits. 

Mr. Keatine. There wouldn’t be any such question raised if we 
struck out completely the proviso about good faith, would there? 

Mr. Parman. If you want to offer a bill that way, I think I would 
be for you. 

Mr. Keatrne. I am thinking out loud. 

Mr. Patman. I am going right along with you, too. So I think 
that would make the committee consistent, you did it in the merger 
bill and I think you ought to do it in this one. 

And before the passage of the Robinson-Patman Act, the Federal 
Trade Commission recommended just what you have suggested. 

Mr. Keatrne. Not to have a good-faith defense ? 

Mr. Parman. That is right. 

Mr. Materz. In the Supreme Court opinion in the Standard of 
Indiana, page 260 of 340 United States Supreme Court Reports, you 
were quoted as saying as follows—this isn’t the whole quote, by the 
way— 

They may meet competition, which is all right, but they cannot cut down the 


price below cost for the purpose of destroying the local man. 
Mr. Cooper of Ohio. What does the general proviso mean— 


and I take it he was referring to what later became section 2 (b). 


Mr. PatMaNn. It means they might meet competition but not cut down the 
price below cost. It means an equally low price but not below that. 

Mr. Parman. I would want to see the whole statement before com- 
menting on that. That is evidently out of context. 

Mr. Materz. That is at page 260. 

The Cuarman. All right, Mr. Patman, is there anything else you 
care to disclose this morning? 

Mr. Parman. I don’t know of anything, Mr. Chairman. I appre- 
ciate the courtesy extended to me. And I assure you we did not mean 
any insult or anything against this committee by filing the petition. 
However, we do not apologize for it, because we feel that we are within 
our rights to do everything within our power to get consideration of 
a bill which is as important as this one. 

The Cuarrman. You see, Mr. Patman—and I am quite sure that 
the members of the committee will agree with me—that a hearing 
of this sort is very important, because it brings out certain repercus- 
sions in connection with a bill of this character which are far reaching, 
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and which would be impossible if the petition was successful. There 
would be no hearings and then the members would have to pass judg- 
ment on the bill without getting the pros and cons of the bill. 

Mr. Parman. Generally I would agree with you 100 percent; but 
since what we are trying to do is exactly what we thought we were 
doing in 1936—and there is nothing new in it at all—-why, I don’t 
agree with you, Mr. Chairman. However, I don’t object to hearings 
at any time. I think it is always helpful to have hearings. 

Mr. Keating. I am not sure you have gone far enough. 

Mr. Parman. Since you bring up the point, I am inclined to go 
along with you, Mr. Keating. 

The CuatrmMan. That would be another reason why it would be 
improper to have a discharge petition. 

Mr. Parman. Sometimes - you don’t get action otherwise. 

The CHatrman. You see, we might embrace more evils than the 
good we might do if we don’ ‘' have hearings to bring these things out. 

Mr. Parman. Of course, I always appreciate the good will and 
friendliness of Members of Congress. At the same time no Member 
ever blames another Member for doing everything within his power to 
get consideration, within the rules of the House and according to 
orthodox methods. 

The Cuarrman. I don’t deny the right to file a petition. 

Mr. Patman. Thank you very much, Mr. Chairman. 

The CuarrMan. Will you be here? 

Mr. Parman. I will be here subject to your call at the time you 
suggest. 

Mr. Rocers. Mr. Chairman, I have a prepared statement in connec- 


tion with my bill, H. R. 1840, ‘which is exactly like 11, that I desire to 
file. 
(The statement referred to is as follows :) 


STATEMENT OF REPRESENTATIVE Byron G. RoGers 1n SUPPORT oF H. H. 1840 


Mr. Chairman, I welcome the opportunity to present a summary of my views 
in support of H. R, 1840 (84th Cong., 1st sess.) which I introduced on January 
10, 1955. H. R. 1840 and H. R. 11 are virtually identical. The subcommittee 
has had oceasion over the past several years to hear witnesses on fundamental 
aspects of price discrimination problems. ~The trend of this testimony reflects 
serious thought and the erystallization of mature judgment on the central issue 
raised by this legislation. 

There can be no question at this point as to the position adopted by those 
who form the vital small-business segment of our economy. Without exception 
small-business men from the dynamic and rapidly expanding Denver, Colo., area 
join with small-business spokesmen throughout the Nation in support of the 
bill. Indeed, the Small Business Administration has felt obliged to inform this 
subcommittee of the many complaints it has received from small-business groups 
about the state of affairs which H. R. 1840 is designed to remedy. 
This unanimity of feeling shows the significance attached to the enactment of 
this measure by small business from the standpoint of its own existence and 
well-being. 

What, then, does H. R. 1840 seek to accomplish? In a word, it seeks to reaffirm 
and restore the original intendment of the Robinson-Patman Act which, as an 
amendment to the Clayton Act, has been on our statute books for at least two 
decades. I share the conviction of those who assert that the original force of 
the Robinson-Patman Act has been blunted by comparatively recent judicial 
interpretation, which now imposes a formidabie roadblock to effective adminis- 
tration and enforcement. 

As this subcommittee well knows, the original purpose of the Robinson-Patman 
Act of 1986 was to protect the independent merchant in the competitive race for 
survival. At that time, it will be recalled, small business was in serious straits. 
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The price concessions and favoritism afforded the large buyer threatened the 
survival of the smaller concern, regardless of its efficiency. This was made abun- 
dantly clear by a series of investigations into widespread practices by large dis- 
tributors who extracted from manufacturers and processors substantial buying 
preferences in the form of rebates, discriminatory discounts, false brokerage 
payments, and similar unearned allowances.’ 

To eliminate these evils, the Robinson-Patman Act made it illegal for a seller 
to discriminate in price where differentials were not justified (by such factors 
as the difference in cost of serving various purchasers) and would substantially 
lessen competition or tend to create a monopoly.’ 

The Robinson-Patman amendment is simply a specific expression of a gen- 
eral principle that underlies the whole body of our antitrust and trade regula- 
tions, namely, that certain forms of discrimination are inconsistent with healthy 
and fair competition. It is common knowledge that the big corporation can de- 
stroy its local competition by local price cutting. When price discrimination is 
used as a weapon of bigness, the small merchant has little chance of survival. 
The Robinson-Patman Act merely gives assurance to businesses, whether they be 
large or small, that they will receive even-handed treatment; that is to say, 
they may buy from manufacturers and suppliers under the same terms and 
conditions. The law does not require a seller-manufacturer or supplier to do 
business with a particular retail dealer or to avoid changes in price, but having 
selected small concerns and large concerns as distributors, the seller must then 
treat them fairly and not discriminate against either: In other words, the law is 
concerned only with a seller charging different buyers different prices at the 
same time. 

I think it is fair to say, Mr. Chairman, that the Robinson-Patman Act was de- 
signed to protect the competitive opportunity of small business by prohibiting 
all price discriminations other than those which could be justified by cost-saving. 
It is well to point out in this connection that the act does not make all differ- 
ences in price illegal. First of all, it does not attempt to outlaw price discrimina- 
titon from which no competitive harm may result. And, if a seller has a cost- 
saving in supplying one buyer as against a competing buyer, then the seller 
is perfectly free to discriminate between its two buyers to the extent of the 
cost-savings. Thus the statute draws a line that rules out price discrimina- 
tion stemming from the dominant position of a buyer or seller; it does not pre- 
vent market efficiencies and economy from being reflected in lower prices to pur- 
chasers. I might add that none of these provisions are altered by H. R. 1840. 

Next, and this is a change about which the present controversy centers, 
the Robinson-Patman amendment* corrected a fundamental weakness in the 
Clayton Act under which a seller, charged with illegal price discrimination, 
could always fall back on the defense that the lower price was offered in good faith 
to meet competition. While this defense could still be interposed procedurallv. 
the corrective legislation, which the Congress enacted in 1936, made it clear that. it 
could no longer be used as an escape hatch for the concerns who sought to es- 
cape the consequences of their use of price discrimination as an instrument te 
achieve monopoly power. On this important point, frequent reference has been 
made to the all important explanation by Mr. Utterback, chairman of the House 
managers, in reporting the conference version of the Robinson-Patman bill 
to the House; it bears repeating here. Judge Utterback stated :* 

“‘* * * it is also provided that a seller may show that his lower price was 
made in good faith to meet an equally low price of a competitor, or that his 
furnishing of services or facilities was made in good faith to meet those fur- 
nished by a competitor. * * *, that this does not set up the meeting of competition 
as an absolute bar to the charge of discrimination under the bill. It merely 
permits it to be shown in evidence. This provision is entirely procedural. 
It does not determine substantive rights, liabilities, and duties. * * * 


1The Federal Trade Commission submitted a report on such practices in 1934, based 
upon an investigation over a period of years. S. Doe. No. 4, 74th Cong., Ist sess. See 
also H. Rent. No. 2679, 74th Cong., 24 sess. 

2 Sec. 2 (a) of the act prohibits price discrimination in the course of interstate commerce 
between different purchasers of goods of like grade and quality where the effect may be 
substantially to lessen competition or tend to create a monopoly or to injure competition 
with “any person who either grants or knowingly receives the benefit of such discrimination 
or with customers of either of them.” This quoted expansion of sec. 2 of the Clayton Act 
was for the purnose of reeching discriminatory practices resulting in injury to a single 
individual as well as to competition generally. 

8 Sec. 2 (b) of the act. 

480 Congressional Record 9418 (1936). 
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“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

a. * * * 7 a 


“ ‘Tf this proviso were construed to permit the showing of a competing offer as 
an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same 
product. One violation of law cannot be permitted to justify another. * * *” 

In line with this clear declaration of principle the Federal Trade Com- 
mission, as well as the reviewing court in a landmark case, rejected the 
plea of the Standard Oil Company of Indiana that the good faith meeting 
of a competitor’s price establishes a complete defense to a charge of price 
discrimination regardless of the injury to competition that may have re- 
sulted. However, and this was in 1951, a closely divided Supreme Court 
upset all this. The majority of the Supreme Court upheld the contention 
of the Standard Oil Co. that the suppliers’ good faith purpose in meet- 
ing competition is the touchstone of the law and affords an absolute de- 
fense in a price discrimination suit regardless of competitive consequences.’ 
Thus, the Court ruled that our law-enforcement agencies have no power to 
stop a. diserjminatory practice even though it substantially lessens competi- 
tion and tends to create a monopoly, provided only that the supplier can 
demonstrate that he was acting in good faith. 

Mr. Chairman, it is my considered judgment, that if this interpretation 
remains as the controlling case law on the subject, we are thrown back to 
the days before the Robinson-Patman Act was passed and the door is left 
wide open for the seller to engage in the very practices which the Congress 
sought to eliminate. Indeed, the dissenting Justices in the Standard Oil 
case went so far as to say that the interpretation put upon the Robinson- 
Patman Act by the majority of the Court “means that no real change has 
been brought about by the amendment.” ° 

I must agree wtih the dissenting Justices who pointed out that the ma- 
jority opinion defeats the congressional purpose which I have already out- 
lined. I am deeply disturbed if the decision is relied upon, as the dissent 
suggests, to “permit a seller of nationally distributed goods to discriminate 
in favor of large chain retailers, for the seller could give to the large re- 
tailer a price lower than that charged to small retailers, and then could 
completely justify its discrimination by showing that the large retailer had 
first obtained the same low price from a local low-cost producer of competi- 
tive goods.”* We are faced with the very real danger that big business 
again take advantage of its superior size and engage in the kind of pric- 
ing that will eliminate small suppliers and small retailers from the com- 
petitive scene. 

Do the members of this subcommitte wish to permit sellers to discrimi- 
nate with impunity in the sale of goods as between buyers located on op- 
posite corners in their city? If not, H. R. 1840 provides a workable solu- 
tion to the problem. Under this bill, it would be illegal, without regard to 
any question of good faith or bad faith, for the supplier to discriminate in 
his prices where the effect of such discrimination may substantially lessen 
competition or tend to create a monopoly. This, as I have pointed out, would not 
disturb the other qualifications presently in the Robinson-Patman Act. A sup- 
plier may discriminate to the full extent justified by costs savings; and he 
may, of course, change his prices at will provided that the new price is made 
available to all customers. 

There are those who argue that we should follow the opposite course and 
permit sellers to meet competition by means of discrimination. Otherwise, 
they warn, the seller is placed in an “economic straitjacket,’ may not re- 
duce its prices at all, and the consumer will suffer. On the basis of both 
logic and experience this argument must be rejected as unsound. Is it not 
more reasonable to assume that vigorous price competition—which revital- 
ization of the Robinson-Patman Act will help insure—would compel the 
concern in question to make its price reductions available to all competing 


5 Standard Oil Company v. Federal Trade Commission, 340 U. S. 231. 
® 340 United State at 253. 
7340 United States at 263. 
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buyers in the market?* This, I would emphasize, is the only reliable method 
for protecting the interests of the consumer. 

It is false to assume that when price discrimination favors a particular 
buyer-distributor, he will pass this advantage on to the consumer by reduc- 
ing the resale price of the commodity. The fact is that he is under less 
economic compulsion to reduce his resale price because his competitors have 
not received the same preferential treatment. Indeed, the favored buyer has 
an incentive to hold his price to that prevailing in the market and thereby 
enjoy a wider margin of profit. 

The assumption that consumers benefit from price discrimination as a matter 
of course was discredited in the Automatic Canteen Co. case where evidence 
was introduced by the Federal Trade Commission to show that prices were quoted 
this company that in some instances were 33 percent lower than prices quoted 
other competing candy purchasers. Nevertheless, comparable reductions in 
prices were not offered the consumer. Instead, the Federal Trade Commission 
found * that the company had used its discriminatory advantage to help attain a 
dominant position in the market. 

Mr. Chairman, this subcommittee has had occasion to follow closely the current 
trend of corporate mergers and the growing domination of the market place by 
larger corporations. In a recent report by the Senate Small Business Committee, 
Congress was reminded that “in an economic atmosphere which makes it possible 
for the Nation’s mammoth corporations to reap record profits * * * the general 
run of small enterprises are worse off than they were 3 years ago.” In these 
circumstances, we would do well to provide the modest assistance which small 
business seeks when it urges our endorsement of H. R. 1840. 

In this context, Mr. Chairman, I must state that I am disappointed in the 
position taken by the agencies on the administration side which are directly 
concerned with this legislation. The Small Business Administration, which is 
directly responsible for safeguarding and promoting the interests of the small- 
business man, refuses to take a position on the bill but defers to the Federal Trade 
Commission. The Federal Trade Commission, despite the reversal which it 
suffered in the Standard Oil case only a few year ago, now takes the somewhat 
technical position that the decision.does not hinder its enforcement program at 
this time. The Department of Justice flatly opposes the bill. Perhaps these 
agencies are preoccupied with problems of more pressing importance. 

For my part, I think the time is propitious to heed the plea of small business 
and reaffirm the congressional policy against price discrimination in the Nation’s 
markets. 


The Crarmman. I have a statement of the gentleman from New Jer- 


sey, Mr. Thompson. 
"(The statement of Hon. Frank Thompson, Jr., a Representative in 


Congress from the State of New Jersey, is as follows: ) 


STATEMENT OF Hon. FRANK THOMPSON, JR. (DEMOCRAT, NEW JERSEY), TO THE 
ANTIMONOPOLY SUBCOMMITTEE OF THE HOUSE JUDICIARY COMMITTEE ON H. R. 11 


Mr. Chairman, it gives me a great deal of pleasure to submit to this distin- 
guished subcommittee our testimony on behalf of H. R. 11, to amend the Robinson- 
Patman Act with reference to equality of opportunity, and my own companion 
measure H. R. 9487. 

It seems unlikely, Mr. Chairman, that anyone will quarrel with the statement 
that small business has been, is, and must continue to be the backbone of the 
American free-enterprise system. Over past years many large corporations 
have grown up in the United States, but in spite of their great economic power, 
we still are extraordinarily dependent on the wisdom, enterprise, and courage of 
the small-business man for the economic advances which keep the economic 
wheels turning. 

Yet these same small businesses are seriously threatened by the large corpora- 
tions through the many advantages that accrue to any economic grouping that 
has the economic power to strangle its smaller competitors. This whole subject 
has been a matter of continuing concern to the Congress and many others con- 


8 See the comment by Prof. Alfred E. Kahn, report of the Attorney G , 
Committee To Study the Antitrust Laws, p. 18 6. * ei See eee 

® Automatic Canteen Company of America, FTC Docket 4933 (1950) : 346 U. 

10 Sixth Annual Report of the Senate Committee on Small Business (1955), p. 3 
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cerned with the economic conditions in the United States. During the administra- 
tion of Franklin Roosevelt, the Congress passed the Robinson-Patman Act, which 
was designed to place a curb on some of the more flagrant acts of the larger 
corporations and to prevent the strangling of small business. Over the years 
this act has proved to be of great benefit, not only to small business, but to the 
entire Nation. 

Today, however, there is a large loophole in this law that certainly was not in- 
tended by the Congress when the law was passed. This loophole was created 
by the Supreme Court decision in the Standard Oil Case in 1951. Without 
going into the details of that case, the decision made it possible for large dis- 
tributors to grant rebates and other price discriminations to certain favored re- 
tailers. This has made it most difficult for small retailers to compete effectively 
with their larger rivals through no fault of their own. They may be every bit 
as efficient in their operations as the business concerns to which these rebates are 
granted, but still they may be forced out of business. Such a situation certainly 
was not intended by Congress when the law was passed, and, judging by the 
number of sponsors H. R. 11 now has, it is not the intention of a very large por- 
tion of the Congress at this time. I might add that this observation applies to 
both Republicans and Democrats. The measure you are considering has a 
large measure of bipartisan support. 

What then does H. R.11do? Simply this: If the effect of a price discrimination 
‘may be to substantially lessen competition or tend to create a monopoly” then 
the discrimination is illegal. This is a simple matter, simply stated. It would 
do nothing more than to restore the situation as it existed before the Supreme 
Court rendered its Standard Oil decision. The bill has the unanimous support 
of the small-business organizations of the Nation, and of many thousands of 
individuals as well. It has the support of many Members of Congress and is, I 
think, almost certain of passage once it reaches the floor. It is a worthwhile bill, 
it is a necessary bill. I urge your most favorable consideration of the measure. 
Thank you. 


The Cuarmman. I also have a communication from our colleague, 
Mr. Lesinski, of Michigan, which will be placed in the record. 

(The statement of Hon. John Lesinski, a Representative in Congress 
from the 16th Congressional District of the State of Michigan, is as 
follows :) 


STATEMENT BY Hon. JOHN LESINSKI (DEMOCRAT, MICHIGAN) RELATIVE TO H. R. 
2611, A Birt To AMEND THE ROBINSON-PATMAN AcT 


I wish to express my appreciation to the committee for its courtesy in allowing 
me to present my views on the proposal to amend the Robinson-Patman Act as 
set forth in my bill, H. R. 2611. 

It is common knowledge throughout the country that today the small business 
firm is disappearing and big business is getting bigger. Much of the adversity 
facing the small-business man and causing him to go out of business is due to 
price discrimination, for he cannot meet the prices of his competitors and still 
realize a profit from his operations. We know that purchasers of large amounts 
of a commodity are often quoted a discount price, whereas the smaller purchasers 
are not. This difference in cost is refleeted in the prices which the consumer 
must pay for the commodity, and consequently has a bearing on the profit of 
the businessman. 

The Robinson-Patman Act has been the main protection of small business 
against price discrimination. But this act has been weakened by the action of 
the Supreme Court in its decision on the case of Standard Oil Company v. Federal 
Trade Commission (340 U. S. 321). For example, in 1 year since that decision, 
it has been estimated that about 60,000 small service-station operators failed 
in business, quit business, or were forced out of business because of economic 
adversity. Price discrimination has been the chief factor contributing to this 
alarmingly high rate of turnover in the service-station field. 

H. R. 2611 adds the following italicized words to section 2 (b) of the Robin- 
son-Patman Act: “Provided, however, That unless the effect of the discrimination 
may be substantially to lessen competition or tend to create a monopoly in any 
line of commerce it shall be a complete defense for a seller to show that his lower 
price or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor.” 
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It seems to me that all businesses, large and small, should welcome such 
an amendment for it applies to all of them and is of benefit to all since it pro- 
vides a fair opportunity for everyone to purchase items under the same terms 
and conditions. 

Our Nation has grown to be the great country that it is because of the indi- 
vidual efforts of small-business men. When monopolies and trusts exist, it 
means profit for a few and higher costs for many, and death to small business. 
This is contrary to our American principle of individual enterprise. We as legis- 
lators have an obligation, in the best interests of the Nation, to act and take the 
necessary measures to protect and encourage the small-business man. Unless 
the Robinson-Patman Act is strengthened, the big business interests will continue 
to snuff out the lives of the small businesses. 

I therefore recommend that the committee take favorable action on the pro- 
posal to amend the Robinson-Patman Act along the lines embodied in my bill, 
H. R. 2611. 


The Cuatrman. And a statement of the gentleman from New York, 
Mr. Williams. 

(The statement of Hon. Harrison A. Williams, Jr., a Representa- 
tive in Congress from the Sixth Congressional District of the State of 
New Jersey is as follows:) 


STATEMENT BY Hon. Harrgison A. WILLIAMS, JR., StxtH District, NEw JERSEY, 
IN Support oF H. R. 2690 


The Robinson-Patman Act will celebrate its 20th anniversary this year. At 
the time of its passage in 1936, it was widely hailed as the Magna Carta of small 
business, being designed to provide small independent retailers with some pro- 
tection against the most flagrantly unfair and the ruthless practices of some mass 
distributors. Specifically, it was designed to prevent the mass distributors from 
obtaining unjustifiable discounts, rebates, and allowances from their manufac- 
turer suppliers—in other words, to eliminate price discrimination, except where 
it is clearly justified on the basis of actual differences in cost. 

Now, 2 decades after its passage, it must be admitted that if the Robinson- 
Patman Act is to measure up to the expectations of its sponsors, it must be 
strengthened. It is the intent of my bill, H. R. 2690—which is identical with 
Congressman Patman’s measure, H. R. 11—to provide such a way of strengthen- 
ing the act. The need for legislation such as this bill stems essentially from 
judicial interpretations of the Robinson-Patman Act in recent years. The most 
effective defense available to sellers charged with illegal discrimination has been 
to claim that the seller’s lower price to a particular buyer or group of buyers 
“was made in good faith to meet an equally low price of a competitor.” This was 
the defense claimed by the Standard Oil Company of Indiana in the court case in 
which it defended itself against the Federal Trade Commission’s contention that, 
even if it had set a lower price “in good faith,” its discriminatory practices had 
nonetheless injured competition and should be stopped. The Supreme Court in its 
decision * upheld the company and declared in a 5-to-3 decision, that “good faith” 
is a substantive defense and can be refuted only by proving the absence of good 
faith. 

Ever since this decision, there have been attempts to clarify the legislation— 
on the one hand, in effect, to write into legislation this Supreme Court decision; 
and on the other hand, to provide legislative clarification, indicating the situa- 
tions in which “good faith” per se would not be an adequate defense. It is 
striking to note that it is precisely the large distributors that are backing legis- 
lation that would make “good faith” a complete defense in all circumstances. 
But H. R. 11, my bill (H. R. 2690) and others like them would make “good faith” 
a complete defense except when the effect of the price discrimination would be 
substantially to lessen competition or tend to create a monopoly in any line of 
commerce. I am happy to state that this legislation has the support of the same 
groups as lined up in behalf of the Robinson-Patman Act 20 years ago—namely, 
among others, the National Association of Retail Grocers, the United States 
Wholesale Grocers Association, the National Association of Retail Druggists, the 
National Food Brokers Association, and the National Federation of Independent 
Business. 





1 Standard Oil vy. FTC (1951), 340 U. 8. 231. 
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Without the assurance that the “good faith” defense cannot be used to lessen 
competition or create a monopoly, the continued growth of “giantism” in the 
retail field would be most ominous, Without the provisions of proposed legisla- 
tion to act as a deterrent, chainstores and other large distributors can all too 
easily revive discriminatory practices and then hide under the cloak of the “good 
faith” defense. It is my sincere conviction that if we are to keep the independent 
dealer from being driven to the wall, if we want to combat the ever-increasing 
expansion of monopolistic businesses, if we want to maintain the healthy com- 
petitive economy which has been basic to American prosperity, the Congress of 
the United States must act along the lines suggested in H. R, 11 and H. R. 2690. 


The Cuamman. Also a statement of a member of this committee, 
Mr. Jack Brooks, of Texas. 

(The statement of Hon. Jack B. Brooks, a Representative in Con- 
gress from the Second Congressional District of the State of Texas, 
is as follows:) 


STATEMENT BY CONGRESSMAN JACK Brooks, or Texas, ON H. R. 8395 anp H. R. 11 


Mr. Chairman, I want to thank you for your courtesy in allowing me to 
appear before this subcommittee in the interests of thousands of people in the 
Second Congressional District of Texas who want to see small businesses have a 
proportionate share of the prosperity we enjoy in our democracy. 

I have received petitions and letters with hundreds of names fully endorsing 
the aims and substance of H. R. 8395 and H. R. 11, and I am expecting more 
petitions this week. The people who have signed these petitions are not all 
business men and women themselves, many of them are just plain, everyday 
customers. But they are fairminded Americans who believe, as we all do, in 
equal opportunity for every legitimate business to meet competition in a free 
market. 

The principal industry in the Second Congressional District is petrochemicals. 
The petrochemical industry is big business. I’ve worked to preserve the freedom 
of this vital industry to our Nation’s defense so that it can continue to grow and 
develop and help maintain the position we have achieved in the world. Last fall, 
however, I had the privilege of addressing several hundred sm:ll-business men 
and women in the oil industry—the service station operators. In my speech I 
said that if free enterprise and open competition is good for one part of an 
industry it is good for every part, and I pledged my support for any legislation 
that would work toward giving the small-business man more freedom to choose 
products which best meet the needs of his customers. 

I would ask the committee’s full and careful consideration of this proposal, 
because I believe this bill will strengthen small businesses not only in southeast 
Texas but in every area of the country. And let me say again how much I 
appreciate your letting me appear before you today. 


The Cratmman. Also a statement from the National Association of 
Tobacco Distributors. 

(The statement of the National Association of Tobacco Distributors 
is as follows :) 


STATEMENT BY JOSEPH KoLopNy, MANAGING DrREcTor, NATIONAL ASSOCIATION 
oF ToBacco DISTRIBUTORS 


May I express in behalf of the National Association of Tobacco Distributors our 
appreciation to this committee for being granted an opportunity to present our 
views on H. R. 11, introduced by Representative Patman, and H. R. 8395, intro- 
duced by Representative Roosevelt. Our association is a vital link in the chain 
of distribution by which more than 1,350,000 retail outlets (comprising in excess 
of two-thirds of the total number of retail outlets within the United States) are 
enabled to receive from manufacturers the products and commodities which they 
offer to the American consuming-public. As such, more than any other associa- 
tion, we are sharply aware of the problems, needs, and difficulties besetting 
small business. 

The area of opportunity for the independent or smaller entrepreneur has be- 
come drastically curtailed, in recent years, by a two-pronged attack from two 
distinct forces: industry’s stampede toward mergers and the phenomenal 
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sprawling growth of mass retail marketing outlets. The healthy concern shown 
by this committee for the needs of small business is nowhere more evident than 
in the present legislation which this body is now considering. Our association, 
at this time, desires to lend its unequivocal support and approval to both pro- 
posed bills and to state, for the record, our reasons for believing that the relief 
offered in these measures will measurably aid in resolving the dilemma of the 
small merchant. 

For the sake of clarity, I should like to address myself to the problems raised 
and the alleviation offered in each of these bills sequentially. Each of these 
bills is, of course, concerned with the economic condition of small business. But 
each attacks the many faceted problem from a different perspective. 

H. R. 11 (and its companion bill in the Senate, S. 11) in essence does not 
attempt to write new law. It is, as its sponsor in the House explicitly states, 
an attempt to restore to its original validity and vitality certain aspects of the 
Robinson-Patman Act which has suffered a process of judicial erosion. 

Stated briefly, the Robinson-Patman Act placed certain restraints on the prac- 
tice of price discrimination. It was recognized by Congress that the practice of 
allowing large sellers to discriminate in price between competing buyers would 
result in the ultimate and inevitable destruction of smaller business which has 
not the power to command for itself the benefits of such lower prices. Accord- 
ingly, the law prohibited such discrimination in price except where such discrimi- 
nation could be justified in certain specific ways. 

One of these justifications for price differentials was explicitly set forth by 
Representative Patman, a sponsor of the original legislation as well as of the 
present amendment, in a book written some 2 years after the passage of the 
Robinson-Patman Act. Representative Patman pointed out that the law is 
violated when a manufacturer sells to a wholesaler at the same price as that 
charged to a direct buying retailer when the effect of such one-price policy is 
to make it impossible for the wholesaler’s customer to compete on equal terms 
with the direct buying retailer. He there said, “To accept as a correct interpre- 
tation of the act that a seller may escape liability by naming one priee to all 
when he sells to both wholesalers and chains, on the broad surface theory that if 
the price is the same there can be no discrimination within the meaning, intent, 
and purpose of the act, opens a broad loophole through which unfair discrimina- 
tion may run rampant.” 

This doctrine that discounts must be granted, and scaled, in accordance with 
function so that competition may be kept free on all levels found its best expres- 
sion in the case of Standard Oil of Indiana (41 F. T. ©. 268 affd. sub. nom. 
Standard Oil of Indiana v. F. T. C. 173 Fed. 2d 210). On appeal to the Supreme 
Court, however, our highest judicial body fail to condemn or approve this im- 
portant principle of the Robinson-Patman Act. Instead, it seized upon a proce- 
dural point and reversed the decision remanding the case to the lower courts for 
further consideration. 

The Supreme Court held in that case (340 U. S. 231) that it is a complete de- 
fense to a charge of discrimination if the seller can show that his discriminatory 
price was set in order to meet a competitor’s equally low price. The Court made 
no distinction between discrimination in price which lessened competition and 
one that did not. It justified all price discrimination provided it was done in 
order to meet a competitor’s equally low price. As such, it removed an essential 
protection which the law intended to grant small business. Moreover, it com- 
pletely obscured the substantive holding of the circuit court of appeals which 
made mandatory a recognition of proper functional discounts. 

The Supreme Court’s decision in the Standard Oil of Indiana case had a two- 
fold ill effect. It misconstrued the procedural aspects of the Robinson-Patman 
Act and it muffled the important substantive point which the circuit court below 
had emphasized. H. R. 11 is merely designed to correct the misconceptions 
created as a result of this unfortunate decision by the Supreme Court. As such, 
it will have the wholesome and salutary effect of restoring the original intent 
of the law with respect to justification of price discrimination. In addition, by 
correcting the Supreme Court’s misconception of this element of the law, it will 
succeed in pointing up the important fact that sellers must so organize their 
functional discount practices as to insure that competition on all levels of com- 
merce remains free and untrammeled, 

H. R. 8395 addresses itself to another significant aspect of the problem affecting 
the small merchant. Recently our association has concluded a most successful 
convention, exhibition and series of conferences in Chicago. On that occasion 
wholesale tobacco distributors from all the vast reaches of this country met to air 
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their views, discuss their problems and learn to improve the service they render 
to the myriads of retail outlets throughout the Nation. As managing director of 
the association, I had occasion to meet and hold discussions with innumerable 
representatives of our trade. From my own personal observation, I can report 
one pervasive fear that hovered over many of my confreres—the fear of a lost 
franchise, the fear of disruption of advantageous trade relations. 

Our members clearly recognize that a franchise may be lost and an advan- 
tageous trade relation may be disrupted for good and valid reason. The failure 
of the distributor to render the service required or to perform in accordance with 
his agreement is justification enough for his loss of the privilege of handling a 
manufacturer’s products or commodities. This is not what our members fear. 
They fear the arbitrary or capricious loss of these privileges based upon unrea- 
sonable demands of manufacturers desiring to secure for themselves unfair ad- 
vantage over their competitors. They dread unreasonable conditions imposed 
upon them by manufacturers as a concomitant of the privilege of handling the 
manufacturer’s product. They do not want to be told, as so many of them have 
been told, “Yes, you can handle my brand provided you do not touch the brands 
of my competitor.”” They do not want to be informed, as so many of them have 
been informed, “I am taking the franchise away from you because you are selling 
X’s product as well.” 

Such interference by the manufacturer in the distributor’s method and manner 
of conducting his business is an unwarranted restriction upon the distributor’s 
freedom of action completely unjustified by the valid business needs of the 
manufacturer and completely unrelated to any valid end which the manufacturer 
or indeed, any seller has a right to pursue. Apologists for the right of the manu- 
facturer to run rampant over the desires and lawful business needs of his cus- 
tomers assert that restrictions on the manufacturer’s power to sell as he pleases 
is a violation of the manufacturer’s prerogative in conducting his business. Such 
apologists, however, ignore the fact that unrestricted freedom for the seller often 
means bondage for the purchaser. The object and true function of government 
is to seek to achieve a golden mean, a modus vivendi, between the conflicting 
ueeds of different economic classes. The proposed amendment to section 3 of the 
Clayton Act is a step forward in achieving a desirable relationship. 

H. R. 8395 goes far toward spelling out these principles of normal business 
equity and investing them with a status of law. We note that the bill is carefully 
drawn so as to limit its effect and operation only to those areas where such unfair 
conduct by sellers would substantially lessen competition or tend to create a 
monopoly. As such, the philosophy of this bill is consonant with the basic theme 
underlying all our antitrust laws. The requirement that a purchaser deal ex- 
clusively with his seller has often been condemned by the courts where such 
requirement tends to create a monopoly or substantially lessen competition. 
Economie commentators, too, have remarked on the stultifying effect of such 
arrangements and their usual concomitants such as tie-in sales and full-line 
forcing. The bill sponsored by Representative Roosevelt is in the tradition of our 
antitrust thinking. Like H. R. 11, concurrently being considered by this commit- 
tee, it does not establish new law or radically revise the old. It is merely a 
healthy manifestation of a desire to implement prior legislation and to revitalize 
the remedial statutes designed to aid small business. As such, it has our hearty 
endorsement and support. 


The Cratrman. Also a communication from the Department of 

Commerce, signed by Secretary Weeks. 
(The statement of Secretary Weeks, United States Department of 
Commerce, is as follows:) 
THE SECRETARY OF COMMERCE, 
Washington 25, April 13, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CoarrMaNn: I have your letter of April 3, 1956 advising that the Anti- 
trust Subcommittee of the House Committee on the Judiciary has scheduled hear- 
ings for April 18, 19, and 20, 1956 on H. R. 11, a bill to amend the Robinson-Pat- 
man Act, and H. R. 8395, a bill to amend the Clayton Act. 

Your letter requested that I appear on Thursday, April 19, to present the views 
of the Department of Commerce with respect to these bills. 
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The views of the Department of Commerce with respect to H. R. 11 were trans- 
mitted to you by letter dated March 6, 1956. Our comments on H. R. 8395 will be 
submitted in writing to the committee at the earliest possible time. 

In view of the fact that our written comments on these bills will adequately 
set forth the Department’s views, we do not feel that any substantial additional 
information could be added in personal testimony before the subcommittee. In 
view of this, we would like to respectfully decline your invitation to appear on 
April 19. 

It is, of course, our desire to cooperate in every way with your subcommittee 
and to render any possible assistance which you may need. Accordingly, if we 
can in any way further the work of the subcommittee we will be most happy to 
do so. 

Sincerely yours, 
SrncLarr WEEKS, 
Secretary of Commerce. 


The Cuamrman. Also a communication from the Federal Trade 
Commission, signed by its chairman, together with a dissent by Com- 
missioner Kern. 

(The communication from the Federal Trade Commission referred 
to and attached dissent of Commissioner Kern is as follows :) 


FEpERAL TRADE CoMMISSION, 
Washington, March 1, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your letter of June 29, 1955, 
requesting an expression of the views of this Commission upon four identical 
bills: H. R. 11, H. R. 2611, H. R. 2690, and H. R. 2850, all of the 84th Congress, 
1st session. 

These bills propose to amend the Clayton Act, as amended by the Robinson- 
Patman Act, by limiting the application of section 2 (b) of that act. We under- 
stand that this amendment has been suggested as being necessary as a result of 
the Supreme Court’s decision in the case of Standard Oil Company of Indiana v. 
Federal Trade Commission, 340 U. S. 231. 

Since the Standard Oil decision by the Supreme Court in 1951, there has been 
no Federal Trade Commission case, decided either by the Commission or any 
court, in which respondent’s defense under section 2 (b) of the act has been 
sustained. On the other hand, cease and desist orders have been issued in a 
number of cases before the Commission in which the good faith defense is 
involved, including: Docket No. 3977, Champion Spark Plug Co. (1953) ; Docket 
No. 5620, General Motors Corp. (1953) ; Docket No. 6198, Frank F. Taylor Co. 
(1954) ; Docket No. 5770, BH. Edelmann & Co. (1955); Docket No. 5723, Moog 
Industries, Inc. (1955) ; Docket No. 5722, Whitaker Cable Corp. (1955); and 
Docket No. 5768, C. HE. Niehoff & Co. (1955). Several of these cases are now 
pending in the appellate courts. 

To illustrate the current problem of the Commission with respect to the pend- 
ing cases on appeal in which the good faith defense is involved, as we think it 
would be affected by any legislation amending section 2 (b) of the act at this 
time, we refer to Docket No. 5768, C. H. Nichoff € Co., now pending befora 
the United States Court of Appeals for Seventh Circuit. The Commission’s 
opinion in that case includes the following statement: 

“We consider now the respondent’s contention that the initial decision erred 
in failing to find that respondent’s price differentials were made in good faith 
to meet the equally low price of a competitor or competitors within the meaning 
of section 2 (b) of the act.?, The evidence received indicates that the prices 
of many of respondent’s rival independent replacement parts manufacturers 
are somewhat lower than its prices. The average of respondent’s prices is higher 
than those of its competitors in this category yet lower than the prices of orig- 
inal parts manufacturers such as Autolite and Delco-Remy, who likewise sell into 


*Price discriminations prohibited by sec. 2 (a) of the Clayton Act are nevertheless 
justifiable by virtue of sec. 2 (b) which declares that nothing in the act “shall prevent a 
seller rebutting the prima facie case thus made by showing that his lower price * * * to 
Se or purchasers was made in good faith to meet an equally low price of a 
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the replacement field. Respondent’s discount program is generally similar to 
some but is not identical with the schedules adopted by 10 of its prinicpal inde- 
pendent competitors. The respondent has one basic price schedule and it is 
from this that its various discounts and rebates are granted. Its accounts, as 
previously noted, are classified for discount purposes at the beginning of each 
year on the basis of their purchases for the preceding year. The initial decision 
correctly found that respondent’s price differentials are a part of a nationwide 
pricing system formulated to meet competition generally and not designed to 
meet exactly any competitor’s prices. 

“Respondent contends that the ruling rejecting its defense represents an 
erroneous application of the legal principles enunciated by the Supreme Court 
in the Staley and Standard Oil cases.2. We do not agree. Controlling in our 
evaluation of the ewaminer’s findings ig the circumstance that it is individual 
competitive situations to which the exemptive provisions of the statute relate and 
not general systems of competition. This is not to say, however, as suggested in 
the initial decision, that evidence directed to showing that the sellers’ discrim- 
inations were temporary and localized in area is an indispensable prerequisite 
to establishing a defense under the subsection. We do find, however, that a 
pricing program which provides for an inherent pattern of discrimination among 
competing customers and is geared generally to competing for business and 
not specifically for meeting competing prices is not within contemplation of 
this defense. Respondent has not shown by substantial, reliable and probative 
evidence on this record that its lower price or prices were made to meet an 
equally low price or prices of a competitor or competitors.” * [Italics supplied.] 

In addition to matters pending on appeal in the courts, there are at least 10 
formal cases now pending within the Commission in which the good faith defense 
is involved, including: Docket No. 6227, Warren Petroleum Corp.; Docket No. 
5721, Standard Motor Products, Inc.; Docket No. 6232, Yale € Towne Manufac- 
turing Company; Docket No. 6872, Southern Oavygen Co.; Docket No. 6331, 
Anheuser-Busch, Inc.; Docket No. 6829, Elwell Parker Electric Co.; Docket No. 
6330, Hyster Co.; Docket No. 6340, Lewis-Shepard Company, et al.; Docket No. 
6347, Clark Equipment Co.; Docket No. 6350, Otis Elevator Company, et al. 
Finally, the Standard Oil case is itself still pending in litigation. 

While it may be that future decisions, either in some of the above cases or 
eases hereafter instituted, will furnish reason to believe that section 2 (b) as 
now worded will hamper enforcement of the Clayton Act, as amended, the 
Commission has not found a substantial basis for such a conclusion in its experi- 
ence to date since the Standard Oil decision. 

In view of these circumstances, it is the opinion of the Commission that any 
recommendation for a change in the law at this time is premature. 

Commissioner Kern does not share these views. A statement of his views is 
attached. 

By direction of the Commission. 

Sincerely yours, 
JOHN W. GwYNNE, Chairman. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on January 25, 1956, and on March 1, 1956, the Commission was ad- 
vised by letter of February 29, 1956, from the Bureau of the Budget that there 
would be no objection to the submission of the report to the committee. 


Rosert M. Parrisn, Secretary. 


FEDERAL TRADE COMMISSION, 
Washington. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. CO. 

DEAR Mr. CHAIRMAN: With reference to your request to the Federal Trade 
Commission for an expression of its views on four identical bills: H. R. 11, 
H. R. 2611, H. R. 2690, and H. R. 2850, all of the 84th Congress, 1st session, I 
respectfully tender my individual opinion thereon, which is contrary to the posi- 
tion taken by the majority of the Commission as made known in the Federal 
Trade Commission Chairman’s letter to you. 


aaa * om A. E. Staley Mfg. Co., 324 U. 8. 746; Standard Oil Company vy. F. T. C., 
“Cf, Opinion of the Commission in Docket No. 5770, E. Edelmann & Co. 
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I believe that enactment of H. R. 11, H. R. 2611, H. R. 2690, H. R. 2850 or 
similar legislation is essential to realization of the national antitrust policy and 
is necessary to the restoration of the original force of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, which was materially weakened 
by the Supreme Court’s decision in Standard Oil Co. (Indiana) v. FTC (340 
U. S. 231 (1951)). ‘That holding, which many commentators feel was based on 
an incorrect analysis of the legislative history of the Robinson-Patman amend- 
ment, had the effect of reestablishing an infirmity of the original Clayton Act— 
the provision that a seller could absolve itself from a charge of price discrim- 
ination by showing that its lower price was offered in good faith to meet com- 

tition. 

P Besides “substituting the remedy of retaliation for that of law” (80 Congres- 
sional Record 3113 (1936), the old Clayton Act had made it possible for a large 
buyer to dictate a price preference to itself by finding a number of sellers will- 
ing to charge a lower price than their competitors (H. Rept. No. 2951, 74th 
Cong., 2d sess. (1936), p. 7). This was an abuse fairly prevalent among chain- 
store companies, and it was chiefly because of fears expressed on this aceount 
in the congressional report on chain-store practices (Final Report on the Chain- 
Store Investigation, S. Doc. No. 4, 74th Cong., Ist sess. (1934) ) that the Robin- 
son-Patman amendment was enacted into law. The original Senate and House 
versions of that measure did not contain a meeting-competition defense, and 
though one was eventually inserted it was not included among the substantive 
justifications set out in subparagraph (a) of the revised section 2 but instead 
was relegated to a separate subparagraph and couched in language indicating 
that it was only to constitute a procedural defense to a prima facie case made 
out by merely proving a difference in prices. The procedural character of the 
amended meeting-competition defense was unequivocally explained by the Chair- 
man of the House Conferees in reporting the conference version of the Robin- 
son-Patman bill to the House (80 Congressional Record 9418 (1936) ): 

* * * this does not set up the meeting of competition as an absolute bar to 
a charge of discrimination under the bill. It merely permits it to be shown in 
evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities and duties * * * If this proviso were construed to 
permit the showing of a competing offer as an absolute bar to liability for dis- 
crimination, then it would nullify the act entirely at the very inception of its 
enforcement, for in nearly every case mass buyers receive similar discrimina- 
tions from competing sellers of the same product. One violation of law cannot be 
permitted to justify another. 

By eliminating (as they thought) the absolute defense of meeting competi- 
tion, which had plagued efforts to enforce the original section 2 of the Clayton 
Act, the supporters of the amendment believed that they were depriving the 
large buyer of the competitive advantages it enjoyed over the small buyer because 
of ability to buy large quantities and were providing equality of opportunity to 
all members of a given industry. 

The Standard Oil ruling of the Supreme Court has all but revived the meeting- 
competition feature of the original Clayton Act, to the serious detriment of that 
very segment of the business community which the Robinson-Patman amend- 
ment was to have benefited. In the present state of the law a supplier is free 
to discriminate in favor of a customer who has been offered a lower price by a 
competing supplier, irrespective of the injury that such a discrimination may 
inflict on his other customers. Furthermore, though the majority opinion in 
the Standard case indicated that the absolute meeting-competition defense was 
needed to vindicate the right of a business concern to repel a “price raid” by a 
competitor, the defense which Standard desired to offer was along different lines. 
It has been suggested that Standard actually was countering the competition of 
off-brand gasolines in the Detroit area by price-favoring the Standard dealers 
best situated to wage a successful price war against the off-brands. If such was 
the case, Standard was not only using its superior financial staying power to 
subsidize a less profitable or possibly unprofitable sale of its product for the 
purpose of eliminating a smaller competitor; it was enabling the dealer through 
which it waged its price war to divert trade from other Standard dealers not 
able to lower their price. 

There is every reason to suppose that this type of situation is not unusual in 
the gasoline price wars of today, even though the events behind the Standard Oil 
case occurred about 15 years ago. Indeed, the need for strong antiprice discrimi- 
nation laws is stronger in the existing buyer’s market, when producers compete 
sharply and make price concessions to some purchasers but not to all. In in- 
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dustries like the gasoline industry, in which thousands of retailers fail annually, 
the necessity for effective legislation is especially acute. The provisions of 
these bills would make it clear that discriminatory pricing by or in favor of 
large business entities would not be allowed to destroy small, independent con- 
cerns, and would make efficiency rather than size the key to competitive viability. 

The extent to which the good-faith meeting of a lower price of a competitor 
shall constitute justification for a price discrimination is so fundamental a ques- 
tion that it ought not to be committed to the relative vagaries of interpretation 
by an administrative agency wherein the volte-face due to changes in political 
‘complexion is not wholly unknown. It seems to me highly desirable that the 
business world be vouchsafed the certainty and exactitude of a definite statutory 

uide. 

. I am aware of the arguments that have been vociferously advanced in support 
of the absolute defense of meeting competition. It is said that if, to meet a com- 
petitor’s lower price, a seller must lower its prices to all its customers in the 
pertinent market, then it may not reduce its prices at all, and the consumer will 
be deprived of the benefits of competition. This “economic straitjacket” con- 
tention is unsound. It is more reasonable to assume that to resist vigorous price 
competition the concern will be forced to lower its price to all in the market, a 
circumstance far more advantageous to the consuming public. The selective 
form of price competition that the absolute defense of meeting competition en- 
courages is in actuality a negation of true price competition, for there remains 
a certain incentive to the favored buyer to hold his price to that prevailing in 
the market and thereby enjoy a wider margin of profit. Consumers are much 
more likely to be advantaged by lower prices given to all competing buyers than 
by special treatment accorded a single customer. 

Paradoxically, a law requiring nondiscriminatory pricing has a tendency to 
diminish competition on one level of trading while encouraging it on another. 
However, when the Robinson-Patman Act was passed, this phenomenon did not 
prove to be a serious obstacle, Congress apparently thinking that it would be a 
greater boon to competition generally to foster equality of access to supplies 
for the businessmen closest to the consuming public in the chain of distribution. 
Moreover, under the provisions of these bills, a seller is still free to meet a com- 
petitor’s price by nondiscriminatory means. Competitive-price attacks in any 
market may be met by a price reduction to all purchasers in the market, pro- 
vided that no primary-line injury develops. Furthermore, since the standard of 
injury under the Robinson-Patman Act includes competitive effects which may 
injure competition “with any person who either grants or knowingly receives 
the benefits of such discrimination or with the competitors of either of them,” 
the good-faith defense is still available to sellers as to discriminations having 
competitive effects of this more limited character but which falls short of a 
substantial lessening of competition. 

It would be folly to permit a zeal for preserving an abstract meeting-competi- 
tion concept to overshadow the main purpose of the Clayton Act, which was to 
outlaw practices leading to unlawful trade restraints or nurturing monopoly. 
That legislation of this kind should contain an exemption which, in the name of 
“meeting competition in good faith,” actually lessens competition on the small- 
business level is an inexcusable anomaly calling for the correction offered by the 
provisions of these bills, which would permit the absolute defense except where 
the effect may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce. In my opinion, a complete defense should not be 
granted to discriminatory practices that will suppress competition or foster 
monopoly. 

Respectfully yours, 
WittAm C. Kern, Commissioner. 


The Cuarrman. I have also a communication from the Department 
of Commerce of March 6, 1956. 
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(The communication from the Department of Commerce of March 6, 
1956, is as follows:) 


THE SECRETARY OF COMMERCE, 
Washington, March 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


Dear Mr. CHarnMAN: This letter is in reply to a request from your committee 
for the views of the Department of Commerce with respect to H. R. 11, H. R. 2611, 
H. R. 3690 and H. R. 2850, bills, “to reaffirm the national public policy and the 
purpose of Congress in the laws against unlawful restraints and monopolies, 
commonly designated ‘antitrust’ laws, which among other things prohibit price 
discrimination; to aid in intelligent, fair, and effective administration and en- 
forcement thereof; and to strengthen the Robinson-Patman Anti-Price Discri- 
mination Act and the protection which it affords to independent business, the 
Congress hereby reaffirms that the purpose of the antitrust laws in prohibiting 
price discriminations is to secure equality of opportunity of all persons to compete 
in trade or business and to preserve competition where it exists, to restore it 
where it is destroyed, and to permit it to spring up in new fields.” 

These bills would amend section 2 (b) of the Robinson-Patman Act by elimi- 
nating or modifying as a defense to a charge of price discrimination the fact that 
the lower price was made in good faith to meet competition, whenever the effect 
of such lower price may be substantially to lessen competition or tend to create 
a monopoly. 

The Department of Commerce recommends against enactment of these bills. 

The Supreme Court decision in Standard Oil Company v. FTC (340 U. 8. 230 
(1951) ), held that under the present language of the Robinson-Patman Act a 
seller may rebut a prima facie case of discrimination by showing that its price 
was made in good faith to meet an equally low price of a competitor. H. R. 11, 
H. R. 2611, H. R. 2690 and H. R. 2850 would, in effect, reverse the Standard Oil 
decision by providing that the good-faith defense may not apply whenever the 
effect of the lower price may be substantially to lessen competition or tend to 
create a monopoly. The result would be that the seller in each case would have 
the burden of proving that its price would not have such an effect. 

These bills, if enacted into law, would, as a practical matter, require that a 
seller before decreasing his price to meet the lower price offered by a competitor 
or competitors must first determine whether the lower price might have a tend- 
ency to substantially lessen competition or to create a monopoly. Obviously, 
such a determination by the seller is not practicable. Therefore, each time a 
seller lowered his price to meet competition he would be undertaking the grave 
risk of antitrust prosecution. The result would be that sellers would not assume 
this risk and a rigidity of price would ensue, with the ultimate result that the 
customer would lose the benefit of effective price competition between the sellers. 

The only sound rule, in our opinion, is one which would permit the seller to 
show that his lower price was offered in good faith and with no design to lessen 
competition or to create a monopoly. Upon such a showing the seller should 
be deemed to have a good-faith defense against a charge of discriminatory pricing 
even though the effect of the lower price may have been to substantially lessen 
competition or tend to create a monopoly. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to your Committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


The CxHatrman. Also a communication from the United States 
Department of Justice, signed by William P. Rogers, Deputy Attor- 
ney General, of March 6, 1956. 
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(The communication from the United States Department of Justice 
of March 6, 1956, is as follows:) 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington, D. C., March 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives,.Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bills (H. R. 11, H. R. 2611, H. R. 2850, and 
H. R. 2690) to reaffirm the national public policy and the purpose of Congress in 
the antitrust laws and to strengthen the Robinson-Patman Act. 

The apparent purpose of the bills is to modify the doctrine enunciated by the 
Supreme Court in Standard Oil Co. v. Federal Trade Commission (340 U. S. 231, 
246-247 (1951) ), that under subsection 2 (b) of the Clayton Act, as amended, 
it is a complete defense to a charge of price discrimination for a seller to show 
that his price differential was made in good faith to meet a lawful and equally 
low price of a competitor. 

Section 2 (a) of the Clayton Act declares illegal discriminations in price be- 
tween different purchasers of goods of like grade and quality, where the pur- 
chases are in commerce and the goods are sold for use, consumption or resale 
within the United States and “where the effect of such discrimination may be 
substantially to lessen competition or tend to create a monopoly, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them.” 
Only those price differences which meet this test are illegal discriminations under 
the act, and under the proviso of section 2 (b) the prima facie case established 
upon their proof may be rebutted by the Seller’s showing that his lower price 
was made in good faith to meet an equally low price of a competitor. The 
Standard Oil case held that the defense of good faith was an absolute defense 
to a charge of price discrimination. The bills would amend the proviso in sec- 
tion 2 (b) so as to make good faith a defense unless “the effect of the discrimi- 
nation may be substantially to lessen competition or tend to create a monopoly 
in-any line of commrece.” 

Inasmuch as a prima facie case of price discrimination would include proof 
that the effect may be substantially to lessen competition or tend to create a 
monopoly or to injure competition, the proposed amendment of the proviso of 
section 2 (b) to provide that good faith is a defense only if competition is not 
affected would render the proviso practically meaningless. The defense would 
appear to be available only in those instances in which the effect of the dis- 
crimination is “to injure, destroy or prevent competition with any person who 
either grants or knowingly receives the benefits of such discrimination or with 
customers of either of them.” Since this effect rarely appears as a basis for a 
complaint involving price discrimination the same result might for all intents 
and purposes be achieved more directly by repeal of the proviso in section 2 (b). 

This Department, however, does not recommend the repeal of that proviso. 
While we recognize the competitive problems which arise when one purchaser 
obtains advantages denied to other purchasers,,we do not believe the solution of 
the problem lies in denying sellers the opportunity to make sales in good faith 
competition with other sellers. 

In view of the foregoing considerations, the’ Department of Justice is unable 
to recommend the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 


WiLt1amM P. Rocers, 
Deputy Attorney General. 
The CHAIRMAN. And a communication from the Small Business 
Administration, dated March 6, 1956, signed by the Administrator, 
Mr. Wendell Barnes. 
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(The communication from the Small Business Administration of 
March 6, 1956, is as follows :) 


SMALL BusINEss ADMINISTRATION, 
Washington 25, D. C., March 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

DEAR CONGRESSMAN CELLER: This is in further reply to your letter of June 
29, 1955, in which you requested our views on H. R. 11, a bill to amend the 
Robinson-Patman Act with reference to equality of opportunity, etc. 

It has been contended by the authors of this bill that its purpose is to “plug 
a glaring loophole” in the Robinson-Patman Act amendment to the Clayton 
Act resulting from the decision in the Standard Oil case of Indiana. The original 
purpose of the Robinson-Patman Act was to protect the independent merchant 
in the competitive race for survival. In 1935, the time of the enactment of this 
amendment small business was having a very difficult time. Large buyers were 
obtaining price concessions and favoritism which made it impossible for the 
small concern, regardless of its efficiency, to survive. 

Basically, the Robinson-Patman Act provided that a seller must not discrimi- 
nate in price where such discrimination was not justified and where such differ- 
ences in costs and such discrimination would substantially lessen competition or 
tend to create a monopoly. 

At the present time the law established by the Standard Oil of Indiana case 
is essentially that the showing of good faith by a supplier is a complete defense 
to any charge by the Federal Trade Commission that a discriminatory practice 
is taking place regardless of the effect said practice may have on competition. 
Several of the associations of small businesses have indicated that the Standard 
Oil decision has limited the effectiveness of the Robinson-Patman Act. They have 
contended that in those cases where the injury to competition as a whole is sub- 
stantial, the extent of the damage should weigh heavily in determining the 
completeness of such a defense. 

The Standard Oil decision has been law since 1950. After nearly 5 years of 
experience under this law it is interesting to note that most small associations 
have been critical of its effect on their members. For example, the National 
Association of Retail Grocers on November 4, 1955, testifying before the House 
Small Business Committee stated : 

“Gentlemen, my closing remarks are directed to the urgent need for passage 
of H. R. 11. Since the decision of the Supreme Court in the Standard Oil case 
we have observed a gradual deterioration in the effectiveness of the Robinson- 
Patman Act.” 

One of the principal criticisms of the effect of the Standard Oil decision is 
that the making of this good faith showing a complete defense has created an 
unusual burden on the Federal Trade Commission, and has impeded the functions 
of that agency in its antitrust activities. This charge is, of course, one that can 
best be answered by FTC. The Small Business Administration, under the cir- 
cumstances, would be guided by the opinion of the agency that has the operating 
responsibility in the antitrust field. On the other hand, SBA feels obliged to 
bring to the attention of this Committee on the Judiciary, the complaints it has 
received from certain small-business groups as to the detrimental effect on 
competition of the Standard Oil decision. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 


The Cuarrman. Our next witness will be Representative Roosevelt, 
the distinguished gentleman from California. 
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STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE 26TH CONGRESSIONAL DISTRICT OF THE 
STATE OF CALIFORNIA; ACCOMPANIED BY EVERETTE MacIN- 
TYRE AND GEORGE ARNOLD 


Mr. Roosrvett. Would it be agreeable to the committee if I asked 
Mr. MacIntyre and Mr. Arnold of the subcommittee to be with me? 

The Cuarrman. That is perfectly all right. 

Proceed, Mr. Roosevelt. 

Mr. Roosevetr. Mr. Chairman and members of this committee, I am 
highly honored and gratified that this distinguished committee has 
invited me to give you my views in regard to H. R. 8395. 

Mr. Chairman, I think I should first say before proceeding that I 
am sure the chairman and members of the committee will realize that 
in coming before you at this time, it was not my intention in any way 
to try to delay H. R. 11, as I noted from the previous discussion. 

This bill follows different lines, as I think the chairman pointed out. 
It refers to different sections of the Clayton Act, and I think it is an 
attempt to solve slightly different problems. 

I might also add that, of course, I am in support of H. R. 11 and 
am so listed as one of the supporters of that proposed bill. 

The Cuarrman. And you also signed the dinhares petition ? 

Mr. Roosrevetr. Yes, I also signed that discharge petition. 

Mr. Keatrnea. In the light of questions asked by counsel, and admis- 
sions made by Mr. Patman as to the effect of the bill, don’t you favor 
the Pan of the good-faith clause more than the provisions of 
H. R. 11% 

Mr. Roosrvett. Mr. Keating, I would certainly want to give that 
very serious consideration. It is a step that goes, in my opinion, a 
good bit beyond H. R. 11. And as I listened to the discussion this 
morning, without hearing the other side. of the question, I could 
not see why it perhaps would not do a.better job. 

The Cuarrman. Don’t you think also that these questions and these 
answers gave you very valuable information which you would not 
have had if this discharge petition had been successful ? 

Mr. Roosevetr. Yes, Mr. Chairman, I assume they would have de- 
layed the whole House. While they might have been brought before 
the whole House, I think it is always a good idea to have these hear- 
ings, and I am particularly gratified and happy that my bill has the 
opportunity of having this type of hearing. 

The CHatrman. Don’t you see inconsistency there, with the dis- 
charge petition pending and hearings now being held? 

Mr. Roosrveir. Let me put it to you this way: I am sure you under- 
stand I am a member of the Small Business Committee. Our chair- 
man was particularly anxious to have action on this bill because he 
felt, and so explained to our committee, that. these were matters which 
had been fully considered, 

The CuatrMan. So you only signed the petition as a matter of 
courtesy and loyalty to the chairman? 

Mr. Roosevetr. No, sir; I would not goso farasthat. Iwas anxious 
tosee it be enacted because I feel the emergency 

The Cuarrman, Let’s get the reason for your signing the petition. 

Mr. Roosevetr. I signed the petition because I felt, first, it was a 
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matter of courtesy and loyalty to my chairman and secondly, I felt 
from the hearings that my. subcommittee had held, Mr. Chairman, that 
there was a real emergency on behalf of small business in this country, 
and that if the petition, as the chairman assured me it would, would 
bring more attention, focus more attention on the needed remedies 
for small business, that it was a proper thing to do. 

The Cuarrman. I do not want to mean by these questions that I do 
not have a high regard for you. You have done a masterful job in 
protecting the interests of small business, as have the members of this 
committee. We have a common purpose. 

I just do not want to let this occasion go by without also offering you 
my compliments. 

Mr. Roosrevetr. Thank you, Mr. Chairman. ? 

I might add, as you and Mr. Keating well know, there are other 
bills before you which I feel equally strongly about, and I have held 
off any attempt to file a petition because I do believe in the processes 
of the a way unless there-is an-emergency, and I believe that 
the rule is there for the discharge petition for emergencies. 

Mr. Kerattne. And also it is a fact, as you probably are aware, 
that usually the surest way to kill a bill is to file a discharge petition. 
In the entire history of the Congress, only one bill has ever become law 
which was brought out by the discharge petition rule. 

It is an easy course and a course which often takes pressures off a 
particular Member of Congress. But it is not in the interest of legisla- 
tion normally to do that. In fact, it is almost a sure way to kill a bill 
and is sometimes used for that purpose. 

The CuatrMan. I can assure the gentleman also that many of those 
who signed that petition, if they had | been present this morning would 
have had doubts raised because of inability or reluctance—maybe it 
was because of lack of preparation—on the part of the author of the 
bill to answer properly the questions that were propounded to him. 

I do not impute anything but good faith to the gentleman from 
Texas. But I am sure that if those Members who signed the petition 
had known of the difficulties stemming from this bill, they would not 
have with such alacrity, merely upon the suggestion of the gentleman 
from Texas, signed the petition. And if they had known in addition 
that the Department of Justice, the Federal Trade Commission, and 
all the other constituted agencies, opposed the bill and said more 
harm would be done than good to the small-business man, they surely 
would not have signed. 

Further, the Small Business Administration offers no suggestion 
as to what we should do. They are in doubt themselves and do not 
say whether we should or should not enact this bill. 

So those are very important factors. I am almost positive that those 
men who signed the petition would not have signed the petition had 
they had that knowledge. 

Mr. Roosrvett. Yes, Mr. Chairman. 

The Cuarrman. Proceed, Mr. Roosevelt. 

Mr. Roosevett. Your committee and this subcommittee is one of 
the most important in the Congress, and as a member of the House 
Select Committee on Small Business, I fully appreciate the excellent 
work you are doing, because many of your functions must of necessity 
coordinate with and complement some of the assignments of the Small 
Business Committee. 
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This is a bill which I introduced to amend section 3 and 4 of the 
Clayton Act to free those in commerce from restraints of trade and 
to allow small-business men freedom of choice in the conduct of their 
respective businesses as independent enterprises. 

nvestigations have disclosed widespread denial of freedom of 
choice in trade by many large suppliers which has resulted in the sup- 
pression of competition and the creation of conditions favoring the 
growth of monopolies. 

Mr. Chairman, at this point I would like to make a part of the record 
Interim Report of Subcommittee No. 5 on Distribution Problems to the 
Select Committee on Small Busines. It is pursuant to House Resolu- 
tion 114. 

I might also add, Mr. Chairman, that this report was concurred 
in unanimously by all members of the committee, both the Republican 
and Democratic members together. 

The Cuatrman. That may go in. 

(The document. referred to is as follows :) 
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LETTER OF TRANSMITTAL 


JuLY 26, 1955. 
Hon. Wricut PatMAn, 
Chairman, Select Committee on Sriall Business, 
House of Representatives, Washington, D. C. 

Dear Mr. Patman: Transmitted herewith is the interim report of 
Subcommittee No. 5 on Distribution Problems. This subcommittee 
was appointed by you to study and investigate some of the very serious 
“sore spots” in our business system that arise in the trade relations 
between numerous small and highly competitive firms on the one hand, 
and a few big suppliers on the other hand. 

On the basis of the testimony received at the hearings thus far held, 
certain conclusions have been reached. These are embodied in this 
interim report. 


Sincerely yours, 
JAMES ROOSEVELT, 


Cliairman, Subcommittee No. 6; 
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JuLy 26, 1955, 
Hon. Sam Raysurn, 
House of Representatives, Washington, D. C. 
Dear Mr. Speaker: Transmitted herewith is an interim report 
of Subcommittee No. 5 on Distribution Problems of the Select Com- 
mittee on Small Business, 


Sincerely yours, 


Wricut PaTMan, 
Chairman, Select Committee on Small Business. 
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ALLEGED COERCIVE AND DISCRIMINATORY PRACTICES 
AGAINST RETAIL GASOLINE OPERATORS BY OIL COM- 
PANY SUPPLIERS 


INTRODUCTION 


House Resolution 114, introduced by the Honorable Wright Patman 
on January 26, 1955, which was considered and agreed to by the House 
on January 27, 1955, created a Select Committee on Small Business 
of the House to study the problems of all types of small business 
existing, arising, or that may arise with particular reference to “(1) the 
factors which have impeded or may impede the normal operations, 
growth, and development of the potentialities of small business 
* * *” The committee was further authorized by this resolution to 
submit to the House from time to time such preliminary reports as 
it deems advisable. 

The full Small Business Committee organized five subcommittees 
which were given specific fields for investigation which the com- 
mittee thought were most important to small business. Subcom- 
mittee No. 5, consisting of the Honorable James Roosevelt as chairman 
and the Honorable Tom Steed and the Honorable Timothy P. Sheehan 
as members was assigned the responsibility of investigating the prob- 
lems of small business in the field of distribution. Subcommittee No. 
5 was specifically concerned with the problems which arise in the 
trade relations between numerous small and highly competitive firms 
on the one hand and a few large suppliers on the other hand. 

Pursuant to the general program established by the full committee 
and Subcommittee No. 5’s responsibility thereunder. staff conferences 
and interviews were held beginning in February 1955, concerning 
complaints from retail gasoline dealers that they were free to manage 
their businesses only on the terms and conditions dictated by their 
large oil company suppliers. Such staff conferences and hearings 
with individual retail gasoline operators and with officers of their State 
and National trade organizations led to the decision to hold hearings 
on the alleged coercive and discriminatory practices. 

In substance the retail operators or their trade association repre- 
tatives complained that oil company suppliers engaged in discrimina- 
tory and coercive practices against their lessee dealers in order to 
enforce exclusive dealings by their dealers in products sponsored by the 
oil company supplier and in order to acquire and maintain control over 
the retail market and the retail price of gasoline. These general 
charges were summarized by the chairman at the outset of the hearinzs 
and are set forth in the appendix on page 21. 

The subcommittee felt that insofar as it was practical the testimony 
taken should be specific, nonhearsay, and under oath. This procedure 
was adopted to avoid the inadequacy of general statements that are 
—— in the testimony of trade association officers and compaay 
officials. 
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Hearings were held in Washington, D. C., on March 28, 29, 30, 
1955, and on April 20, 21, 22, 23, 26, 1955, and on May 10, 25, and 
26, 1955, and in Los Angeles, Calif., on April 7, 1955. <A total of 64 
witnesses were heard. Of these witnesses, 31 were retail gasoline- 
station operators and testified under oath as to matters and complaints 
within their personal knowledge. Fifteen were retail gasoline trade 
association officers or attorneys. Twelve were officials of oil company 
suppliers mentioned in the testimony or retail operators of the com- 
pany who testified on behalf of company policy and practices. In 
addition the committee heard testimony from the Honorable George 
M. Rhodes, Member of Congress (Pennsylvania); Mr. William C. 
Dixon, attorney at law, and formerly with the Department of Justice 
in charge of the west coast office of the Antitrust Division of the 
Department of Justice; Joseph E. Sheehy, Director, Bureau of Litiga- 
tion, Federal Trade Commission; George J. Burger, vice president, 
National Federation of Independent Businessmen, Washington, D. C.; 
Mr. Leland F. Johnson, president of the Pennzoil Co.. of California; 
and Mr. John B. Beman, Jr., assistant to general sales manager of the 
Pennzoil Co. of California. 

In addition, the subcommittee announced it would and did accept 
for the record statements presented under oath in affidavit form. 

Of the 15 oil companies specifically mentioned in the testimony, 7 
availed themselves of the invitation given by the subcommittee to 
present oral testimony. 

A list of the witnesses appearing together with those who were 
invited to but did not appear is in the appendix hereto at page 21. 


SUMMARY 


On the basis of the testimony received, the subcommittee reaches 
the following conclusions: 

(1) A substantial proportion of all sales of refined gasoline of 
major oil companies to the general public is made through retail outlets 
where the dealer has a short-term lease from the oil company supplier, 
usually for 1 year. The importance and the proportion of the total 
retail market serviced by such short-term lessee dealers has been 
increasing. 

(2) The dealer operating his station under a short-term lease with 
the oil company supplier frequently is not in fact independent and is 
subject to control by the oil company supplier. The freedom of 
choice of the dealer with respect to the manner in which he operates 
his station is circumscribed by the economic power of his oil company 
supplier, whether or not such power is specifically exercised against 
him.! 

(3) The short-term leases and sales practices of major oil companies 
in relation to sponsored products have had the effect of operating 
against a dealer’s freedom of choice in using or dealing in competitive 
products, and operate to substantially lessen competition and tend to 
eliminate price competition. 

1 Representatives of some of the oil companies testified that such control is necessary fin order that the 
oll companies may protect their substantial investments. Other witnesses testified that many retail sta- 


tions have been maintained at locations long after economic reasons for the substantial investment therein 
and their operation had disappeared. 
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(4) Price discrimination: Oil company suppliers, for the avowed 
urpose of having their dealers reduce their retail prices at particular 
foeaiienn “to meet the competition” of a dealer selling at a lower 
nondiscriminatory price, ra oF off-brand gasoline, have held the 
level of their prices generally while at the same time cutting their prices 
to one or more dealers at a particular location. In such situations the 
lower price has prevailed until the low-price off-brand dealer saw fit to 
increase his price. This policy or practice has had the immediate effect 
of fomenting price wars among the retail dealers, and results ultimately 
in eliminating a substantial amount of price competition between and 
among both brand and off-brand gasoline. Moreover, short-term 
lessee dealers in many instances have been coerced or induced by their 
oil company suppliers into so-called price wars in an effort to secure 
the business enjoyed by the low-price off-brand dealer. It was also 
established that on occasion price wars have been started when some 
dealers engaged in price-cutting activities on their own initiative. 

(5) The lessee dealer needs immediate and permanent relief to 
enable him to fulfill his role as an independent businessman. The 
present laws, procedures and enforcement policies are inadequate to 
achieve effective and permanent relief. 


RECOMMENDATIONS 


Subcommittee No. 5 recommends: 

(1) That the antimonopoly laws designed to protect and preserve 
small and independent business enterprises as necessary to our free 
and competitive enterprise system be strengthened. In that con- 
nection the subcommittee subscribes to the stated purposes and the 
principles embraced in H. R. 7096, for freedom of choice in trade, 
and H. R. 11, to secure equality of opportunity of all persons to com- 
pete in trade or business. 

(2) That all oil company suppliers consider: (a2) The conversion of 
all leases with retail dealers, who have a satisfactory record of opera- 
tion for a year or longer, into leases with a minimum term of 3 years, 
as is presently being done by some of the oil companies; (b) granting 
a new or untried lessee dealer a probationary period of from 6 months 
to a year after which period he should be tendered a 3-year lease if 
the company desires to retain him as a lessee, and (ce) protecting the 
dealer during the probationary period by keeping his investment at 
a minimum and guaranteeing the return of his investment in the 
event the company does not wish to retain him as a lessee at the 
conclusion of the probationary period. 

(3) That the full House Select Committee on Small Business con- 
tinue and expand its study of the problems of the small-business men 
in the petroleum and other industries who are dependent upon large 
suppliers, to determine whether legislation is feasible which would 
provide for an administrative agency with the duty and authority to 
order divorcement, divestiture or other types of relief when certain 
conditions or standards, to be legislatively set, are found to exist in 
the petroleum or any other industry. 

(4) That the record of the hearings be forwarded to the Antitrust 
Division of the Department of Justice and the Federal Trade Com- 
mission and that these agencies (a) consider the utilization of existing 
laws to the extent possible to eliminate the deleterious practices 
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shown in the record and the committee’s report, and (5) to report to 
Congress those areas in which existing laws are not adequate to 
achieve relief and what further legislation is necessary in order to 
achieve comprehensive and permanent relief. 


I. A substantial proportion of all sales of refined gasoline of major oil 
companies to the general public is made through retail outlets where 
the dealer has a short-term lease from the oil company supplier, 
usually for 1 year. The importance and the proportion of the total 
retail market serviced by such short-term lessee dealers has been 
increasing 

The great proportion of all retail gasoline sold in the United States 
is refined by some 20 major oil companies who are fully integrated 
in the production, transportation, and refining phases of the industry. 
The total assets and the net income after taxes of the 16 largest 
erp oil companies is included in the appendix hereto at page 23. 
Each of the 10 largest integrated oil companies have total assets of 
over $1 billion. Two have total assets of over $2 billion, and one over 
$6 billion. Of the largest 16 companies, net iacome after taxes ranges 
from a high of $584.8 million to a low of $31.2 million. 

The role that the nonintegrated independent refiner plays in the 
petroleum industry has been steadily declining. From 1920 to 1950, 
the percentage of the total market held by the independent refineries 
decreased from 28 percent to 15 percent? and evidence, presented 
before the subcommittee, would indicate that this rate of decrease 
has continued through 1955. In the Los Angeles area of the 6 in- 
dependent refineries operating at the beginning of this year, 3 have 
already permanently closed down. The remaming 3, of which 1 is 


expected to close shortly, supply only ea 2 to 3 percent 


of the total volume of refined gasoline in the Los Angeles area. 

The gasoline of the major oil companies is distributed through 
various retail outlets over which the oil companies have varying degrees 
of control. A substantial proportion of the number of retail outlets, 
and especially in rural communities, is not the straight service station 
as it is known in the metropolitan areas. Instead, the sale of gasoline 
is usually ancillary to the business engaged in by the proprietor. 
Examples are rural grocery stores, and other rural businesses where 
the sale of gasoline is chiefly done as a secondary service to the cus- 
tomers. 

As contrasted to those secondary service stations, subcommittee 
No. 5 in its investigation was concerned with the straight service 
station operation. In such an operation the primary, and usually the 
exclusive business engated in by the operator, is the sale of gasoline 
and related petroleum and automotive products known as TBA 
(standing for tires, batteries and accessories) items. It is estimated 
that there are approximately 200,000 such stations. 

These straight service stations may in turn be classified by the legal 
relationship existing between the operator and the oil company sup- 
plier. The first classification is where the operator owns the property 
in fee or has a master lease with a third party. The oil company 
supplier has no real property interest whatsoever in the station. 

The second classification is where the operator owns the fee or 
master lease but in order to get financing or improvements, or in some 


1 The Growth of Integrated Oil Companies, 1954, by McLean & Haigh. 
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cases the gas supply contract with the major oil company, he must 
lease his property to the company, accepting back a sublease on his 
own gang In some cases the lease and the sublease back are for 
equal terms. The evidence presented to the committee also shows 
that in other cases the company insists upon a long-term lease for 
itself, while giving back to the operator a short-term lease. In the 
latter situation the operator has, of course, lost substantial control of 
his own business. 

The third classification is where the oil company owns the fee or a 
master lease and leases to the operator, The terms of such leases are 
customarily from 6 months to 1 year. Under some of these 1-year 
leases the lease automatically expires at the end of the term and the 
lessee, if he remains, holds over on a month to month tenancy basis. 
In the other and probably the majority of 1-year leases, the lease is 
automatically renewed for another term at the expiration of the pre- 
ceding term unless the company gives the operator notice, usually 
30 days, that the lease will not be renewed. All of such leases are 
form leases and the operator has no opportunity, except in rare 
instances, to negotiate the terms thereof. The leases are offered to 
the operator on a take it or leave it basis. 

The fourth classification, used by some of the oil companies, is 
the so-called C station. Under this legal relationship the operator 
is acommssion agent or a consignee of the company with respect to the 
gasoline supplied by the company. Under such a relationship the 
company claims the right to and does fix the retail price of gasoline. 
Insofar as the other operations of the station are concerned, such as 
TBA sales, the commission agent or the consignee operator is usually 
regarded as an independent businessman. 

The fifth classification is the company operated station where a 
straight employee relationship exists between the oil company and 
the operator. 

Of these various types of straight line retail service stations, the 
short-term lease station predominates in the metropolitan and 
suburban areas, which account for the greatest proportion of the total 
volume of gasoline sold in the United States. It was this short-term 
lease station with which the committee was primarily concerned. 

The lower cost of distribution possible by stations operated by 
independent retail dealers, and the desire for full integration and con- 
trol by oil-company suppliers, is reflected in the growth and use of the 
short-term lease station. Full integration is not possible where a 
retail dealer is truly independent, but the short-term lease enables the 
supplier to keep a substantial degree of control over the dealer through 
control of the property. Oil-company executives have testified on 
the one hand that the independent dealer can and does move a greater 
volume of gasoline and at a lower cost than their own company- 
operated stations. The independent operator is willing to work 
longer hours, promotes and maintains good will among the members 
of the community and has strong incentives to better a business which 
he regards as his own. 

At the same time, some company executives testified that they need 
integration in the retail market. As stated by one oil company— 
the oil industry works in a continuous flow from the well all the way to the last 


10 feet of gasoline hose at the service station. If anything interferes with the 
operation at the last 10 feet the entire costly operation is tied in knots. That is 
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why we must have assured outlets. That is why we cannot be deprived of the 
right, or relieved of the responsibility, to see that our products get to the customers 
(testimony of J. W. Ross, Standard Oil Company of Indiana). 


Another oil company official stated: 


We are in an industry that is in effect an integrated operation, starting at the 
wellhead, to the refinery, to the pump for the consumer (testimony of J. G. Jordan, 
vice president, Shell Oil Co). 

II, The dealer operating his station under a short-term lease with the 
oil-company supplier frequently is not in fact independent and is 
subject to control by the otl-company supplier. The freedom of 
choice of the dealer with respect to the manner in which he operates 
his station is circumscribed by the economic power of his oil- 
company supplier, whether or not such power is specifically 
exercised against him 

The evidence presented to the committee shows that the 1-year 
lease given by the oil-company supplier to the dealer can serve to 
give the supplier all of the advantages of full integration in the 
retail market, while still allowing the oil company to recoup for 
itself the lower cost and greater volume that is possible through the 
independent dealer’s hard work and long hours. 

The degree of control exercised over their lessee dealers varied 
among the oil-company suppliers. Some had an excellent record in 
their relations with lessee dealers; other lessee dealers through the 
acts of the company salesman were subjected to coercive practices. 
That there was, in fact, coercion was denied by all oil companies who 
availed themselves of the opportunity to appear before the committee. 
In the face of such general denials the record contains many sworn 
and nonhearsay statements of specific examples, many being supported 
by corroborating testimony. 

With respect to price, TBA items, and management and operation 
of the station some of the practices complained of were direct and 
open. In the majority of cases heard by the committee, however, it 
appeared that the company representative was very careful not to 
step over the line into direct threats. In other cases the lessee-dealer 
accepted and followed the wishes and directions of the oil-company 
supplier in all particulars. The fact that such dealers did not exercise 
their own freedom of choice or assert their independence as small- 
business men tends to show that the economic power of the oil com- 
panies over their retail operators need not, in the majority of cases, be 
exercised. Its presence alone is enough to influence the lessee-dealer 
in his conduct in the operation of a station. 

The evidence presented to the committee further shows that the 
dealer in the operation of his business must be concerned with much 
more than the fact that the company may cancel or refuse to renew 
his lease if he is not cooperative. The average dealer has an invest- 
ment in stock and inventory of approximately $3,000 to $5,000. 
There is evidence that in many cases the dealer may not only be 
canceled out of the station, but also is forced to take a substantial 
loss on such inventory and stock. The dealer knows, therefore, that 
cancellation may mean not only the loss of his livelihood but also the 
loss of his investment. 

Representatives of the oil companies did testify that a degree of 
control over their lessee retail outlets is necessary in order to protect 
their substantial investments in the stations. In metropolitan areas 
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this investment may well run over $40,000. At the same time, the 
evidence also disclosed that many retail stations were maintained and 
leased after the operation of the station had become uneconomic. 


III. The short-term leases and sales practices of major oil companies in 
relation to sponsored products have had the effect of operating 
against a dealer’s aaa a of choice in using or dealing in com- 
petitive products, and operate to substantially lessen competition 
and tend to eliminate price competition 

Gasoline stations have become one of the major retail outlets for 
TBA products and are a source of substantial profits to both the oil 
companies and their retail operators. Of the different types of TBA 
items, the most important from the point of view of gross sales are 
tires and lubricants. It is in these two TBA items that the oil com- 
panies have the most interest. In general an oil company may either 
have his own brand-name tire manufactured by one of the rubber 
companies and then sell and distribute the tire through its retail gaso- 
line outlets, or the company may distribute the standard-brand tires 
manufactured by the rubber company. In the latter situation, the 
oil company receives an override or commission of approximately 10 
percent on all tires sold through its retail outlets in return for promot- 
ing the sale of such tires. Complaints concerning TBA pressure have 
persisted for over 15 years and have been the subject matter of numer- 
ous investigations and actions by both the Department of Justice and 
the Federal Trade Commission. 

The evidence presented to the committee shows that the majority 
of oil companies have a high degree of exclusivly for their sponsored 
products in their dealer-lessee stations. The oil companies have 
maintained in public statements and in letters to their representatives 
and to the dealers themselves that their lessee-dealers are completely 
free to handle whatever TBA products they desire. In actual prac- 
tice however, the evidence presented to the committee shows that 
many dealers cannot exercise such freedom of choice without subjecting 
themselves to the possibility of retaliatory action by the company or 
its representatives. 

The practical restrictions upon a dealer’s freedom of choice, however, 
is not confined to the threat or fear of retaliatory action. There are 
many examples in the record where dealers are induced to carry the 
company sponsored TBA items by the promise of special benefits, such 
as painting or remodeling contracts. Further, as a general rule, the 
dealer who sells the most company-sponsored TBA products may be 
regarded as the most cooperative by the company and as such entitled 
to more of the benefits which the company can give to its retail dealers. 

The evidence also indicates that a credit card can be used only for 
company-sponsored TBA items. 

The evidence further shows that in the majority of those cases 
where the company or its representative approves or winks at the 
sale of TBA items competitive to the company-sponsored products, 
the dealer is not allowed to display or to promote actively the sale of 
the competitive items. The competitive items are customarily con- 
cealed and are only sold to a gasoline customer when he threatens to 
buy his gasoline elsewhere. 

In addition to prohibiting the display of competitive TBA items, 
the same result may be accomplished by filling up all available dis- 
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lay or advertising space with the company-sponsored TBA items. 

he promotiona) program of the company and its salesmen with 
elaborate displays physically seldom leave sufficient space for the 
display of competing products. 

Finally, the lease itself may serve as a means of preventing the 
display of TBA items competitive to those of thecompany. A custom- 
ary form provision relating to alterations, improvements, and manage- 
ment of the station may be used to forbid display or advertising of 
competitive TBA products. 

The specific sworn testimony of individual retail operators disclosed 
the following patterns of TBA pressure: 

Mr. Ed Horton, a Standard (Kentucky) lessee dealer in Man- 
chester, Ga., testified company representatives told him that he— 
had to abide by the policies of the Standard Oil Co. and that they had a quota of 
TBA products to meet. His station * * * had to meet this quota and that they 
were going to do it one way or another. 

Despite such threats, Mr. Horton refused to purchase the required 
items. Shortly thereafter his lease was canceled pursuant to a 10-day 
notice provision. Forced to move from the station all equipment and 
stock other than Standard products Horton suffered a loss of approxi- 
mately $1,500. The company, in affidavits, submitted by its sales- 
men, admits that Horton was asked to— 

remove cans of Prestone out of his service station window because the cans of 
Prestone were so stacked that the view in and out of the station was obstructed. 
The salesmen stated in their affidavits that the reason for Mr. Horton’s 
cancellation was— 

that Horton was not cooperative and failed to maintain the proper kind of a 
Standard Oil service station. 

Mr. Horton now operates a Gulf station in the same city and does 
carry antifreeze other than that sponsored by Gulf without fear of 
discrimination. When asked if he would feel free to sell other than 
Gulf-sponsored Goodyear and Goodrich tires he replied that— 

I might be a little leery of it. I have gone through this one time and I do not 
want it to happen again. 

Another dealer in Rockville, Md., Mr. Clarence Robbins, testified 
as to pressure by a Shell salesman, both as to Shell-sponsored TBA 
items and the retail price of gasoline posted. Because of such pressure 
he was forced to take Lee tires out of his station and hide them in 
another location although he felt that the Lee tires were cheaper and 
had a stronger guaranty than the tires sponsored by Shell. Shell Co. 
testified that the salesman in question had resigned. 

Mr. Thomas E. Hippel, a lessee of the Standard Oil Co. of Detroit, 
Mich., testified that he was told by a company representative ‘‘to 

et out of his station all merchandise competitive with Atlas brand 

BA items.” Following his refusal to do so, his lease was not renewed, 
and he stated that company representatives told him one of the reasons 
for the refusal was that he did not sell enough TBA items and lubri- 
cants. 

Mr. Albert F. Hudson, a Sinclair lessee of Miami, Fla., testified as to 
strong pressure and threats by the company salesmen to force him to 
handle only company-sponsored TBA items. Hudson stated the 
salesmen also promised that certain repairs would be made to the 
station if Mr. Hudson would purchase the Goodyear products spon- 
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sored by Sinclair. Mr. Hudson testified that he continued to purchase 
noncompany sponsored TBA items which he could get from 20 to 25 
percent cheaper from other dealers than through Sinclair. Mr. 
Hudson’s lease was not renewed and his attorney Mr. Theed testified 
that a company representative gave as the reason ‘‘Hudson’s inability 
to cooperate fully.” The attorney said the company further told 
him that they were not “interested in whether he (Hudson) was able 
to dispose of his inventories.”” Hudson did suffer a substantial loss 
in his investment. 

Mr. Gene Blaney, a Texaco lessee in Los Angeles, Calif., testified 
that he was told that “he could not keep Pennzoil even in the back- 
room and that if he did keep it he would have trouble.”” The company 
also objected to Blaney’s display of an oil additive ‘“Bardahl” in front 
of the station. 

Mr. Harold Elliott, a Chevron dealer of Van Nuys, Calif., testified he 
took over a poor station and built up gallonage from 11,000 a month 
to approximately 20,000. In 1955 his lease was not renewed and Mr. 
Elliott said he felt that one of the reasons was his refusal to buy all 
of his TBA items from Standard of California. He testified: 

The only TBA he would buy was—they have a spring accessory which amounts 
to $200 and if you buy $200 worth of accessories they allow you 10 percent. 
Well, even with a 10 percent discount, I could still buy merchandise cheaper than 
Standard could sell it to me, with better delivery service. 


Mr. Charles B. Zemet of Johnstown, Pa., a Sun Oil lessee, testified 
that he found Sun Oil difficult to sell and asked the Sun salesman 
whether he could carry Quaker State motor oil also. Mr. Zemet stated: 

Mr. Burkey was generally quick to answer: “If he ever caught me selling any 
other oil besides Sun, he would see that I was canceled out.’”’ I never did sell 
any other brand of oil. I bought the bulk of my tires from Sun and only when 
they couldn’t supply me or were closed, did I deviate from this requirement, then 
I would buy from Packard Motors who also distributed Kelly tires, and also had 
a rounded-out supply. Mr. McConough, the Sun representative, saw me making 
a purchase from Packard Motors one day and threatened to cancel me out if this 
condition persisted. 


Mr. Zemet testified that at a later time a new Sun salesman— 


caught me with two Goodyear winter tires which I had bought on special request 
for a good customer. He told me that if I could not adhere to the Sun policies 
he would put someone in my station who would * * * Every time Mr. Baxter 
wasn’t too well pleased with my oil or gas sales, displays, or hours, he would tell 
me about the fellows in training at the company station who could replace me on 
short notice. 


Mr. Zemet was formally canceled out of his station on December 24, 
1954, the company refusing to buy the Sun brand stock in his inven- 
tory. 

Mr. Hugh Howard of Beaumont, Tex., was a Gulf lessee who testi- 
fied that a company salesman demanded that he dispose of an anti- 
freeze carried by him competitive to the company and told him that 
unless he did so immediately he would have to surrender his station. 
The salesman in question by affidavit denied that any undue pressure 
was put upon Howard. 

Other dealers testified as to their compliance in carrying the com- 
pany-sponsored TBA items. Mr. Roger Stubbs, a Shell lessee of 
Seattle, Wash., testified: 
that there was one point they made very clear, that you do carry their complete 


line * * * | carried the Goodyear line for one reason to try and keep peace with 
them * * * J don’t like the complete line of Goodyear merchandise, 
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Mr. Stubbs further testified that he could have bought the same TBA 
items he purchased through the company distributor at a cheaper 
price from an independent jobber. 

Mrs. Ethel Powell, the wife of a Sinclair lessee of Fitzgerald, Ga., 
testified that— 


the pressure that was put on us made it necessary that we get rid of all tires 
except the Goodyear tires which Sinclair sponsored and we handled these tires 
and tubes exclusively as the company representative demanded. 


Mr. Kai R. Kuhl, a Shell lessee of West Los Angeles, Calif., testi- 
fied that he handled all of Shell TBA items. When questioned as to 
whether he handled TBA equipment which was not sponsored by 
Shell, Mr. Kuhl stated: 


I figured the easiest way to do things was just to go along with their way, and 
I tried to cooperate 100 percent so I bought everything under their TBA setup. 


Mr. Adam J. Spots, an Esso lessee of Reading, Pa., was asked 
whether he was required to sell exclusively Esso products. Mr. Spots 
testified : 


Well, they handled it this way. They tell you they can’t tell you. I am 
quoting them. They said to me, “We can’t tell you what to sell. You can sell 
anything you want. But we have the property and we lease it to you. Naturally 
we expect you to sell our products.” 


Aside from the specific sworn testimony of individual dealers as to 
coercive TBA practices, Mr. Joseph E. Sheehy, Director, Bureau of 
Litigation, of the Federal Trade Commission, testified regarding the 
factual situations that had been uncovered through the investigations 
made by the Federal Trade Commission and as disclosed the 
records of those investigations. Mr. Sheehy stated that complaints 
concerning coercive practices began as early as 15 years ago and that 
in 1949 the FTC first started its investigation. Mr. Sheehy’s testi- 
mony as it pertains to TBA distribution through marketing petroleum 
companies is as follows: 


The leases existing between the oil companies and their leased stations provide 
among other things, for a l-year term and, thereafter, from year to vear, subject 
to termination by either party at the end of any year on 10 to 30 days’ prior 
written notice. In some leases, if, at the expiration of the term, the lessee holds 
over with the express or implied consent of the lessor, the tenancy of the lessee 
thereafter is from month to month only. In addition, it is generally provided 
in the lease agreements that the oil company may terminate the lease at any 
time without prior notice upon breach by the lessee of any of the terms of the 
lease which typically include provisions with respect to the care and operation of 
the station. here are various methods by which rental is determined, among 
which are specified rates per gallon of gasoline delivered, flat rentals, and flat 
ee plus percentages of gross receipts from sales of certain products, including 

“BA 


Besides the leases there are also sales agreements as to petroleum products 
between oil companies and their leased stations. There are also such sales 
agreements between the oil companies and their contract stations. Such s les 
agreements set forth the quantities, prices, and other conditions of sale of such 
products. 

The oil companies have declared in printed literature that it is their policy not 
to require exclusive dealing with the tire companies by their stations. Some of 
the oil companies promote the TBA products of, and receive a commission from, 
more than one tire company. One relatively small regional oil company pur- 
chases and resells TBA products to its stations in addition to sponsoring TBA 
products of two tire companies under override agreements. 

The stations neither authorized nor requested the oil companies to find for 
them or to commit them to a source of supply for TBA products. The regular 
dealer prices are paid by the stations and they do not receive any part of the 
overriding commissions, 
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Nevertheless, substantial sales are made each year by tire companies to filling 
stations of ‘TBA products and, based upon such sales, substantial commission 
overrides are paid each year by the tire companies to the various oil companies. 
For example, in an 18-month period the combined sales of 2 tire companies to the 
stations of a single oil company amounted to more than $56 million, and the com- 
bined override paid thereon to the oil company amounted to almost $5 million. 

Figures submitted by some of the investigated companies indicate the number 
of filling stations buying sponsored TBA products and the degree of exclusivity, 
separately, as to tires, batteries and accessories. A high percentage of leased 
stations handle the sponsored TBA products to some degree.” For example, 
approximately 90 percent of the leased stations of one oil company purchased 
sponsored TBA products. The degree of exclusivity varies with the product. 
It is highest on the tire lines (perhaps from 75 percent to 90 percent), substantially 
lower on the battery lines (perhaps from 45 percent to 50 percent) and almost 
negligible on the accessory line (perhaps as low as 3 percent). 

As distinguished from leased stations, a smaller proportion of contract stations 
handle the sponsored TBA lines to some degree. For example, and with respect 
to the oil company referred to above, only 15 percent of its contract stations 
handled the sponsored TBA products. As to these stations there is a considerably 
lower degree of exclusivity. 

As justification for the payment of overriding commissions, the investigated 
oil and tire companies stated that the oil companies are legitimate sales agents of 
the tire companies and perform selling and promotional services. These com- 
panies ascribe the degree of success that they have had under the override plan 
to their legitimate sales persuasion, including emphasis on quality, economy of 
inventories, and the marketing benefits accruing to each station when the stations 
promote a uniform line of TBA products. 

The companies did not offer any explanation of why there was a greater degree 
of exclusivity as to the sponsored TBA products among leased stations than 
among contract stations. Neither did they offer any explanation of why a greater 
proportion of leased stations than contract stations handled such products. 

‘Operators of filling stations, mostly leased, were interviewed concerning their 
reasons for handling the sponsored TBA products. Some operators of leased 
stations stated that they had a fear or feeling that their leases would be canceled, 
or that they knew they could be, if the sponsored TBA products were not handled 
exclusively, but, as to them, cancellation had never been made or threatened. 
In other instances operators of leased stations stated that words or conduct of 
representatives of the oil companies suggested to them that their leases would be 
canceled if the sponsored TBA products were not exclusively handled. Still 
other leased stations stated that the oil companies exerted no pressure and made 
no threat as to lease cancellation to induce them to handle exclusively the spon- 
sored TBA products. Many in this last group further stated that they could, 
and did, also buy nonsponsored TBA products. 

The operators, with few exceptions, expressed no dissatisfaction with the quality 
of the sponsored lines. Some expressed preference for them. Many stated that 
they found it advantageous to carry nationally advertised lines of TBA products, 
and therefore followed the advice of the oil companies in that regard. 


The effect of the heretofore described practices of certain oil com- 
panies upon the free competitive economy was brought forth in the 
testimony of officers of the Pennzoil Co. of California. Its president, 
Mr. Leland F. Johnson, testified that his company sold its oil strictly 
through independent dealers. With reference to motorcar and repair- 
shop dealers, the company was able to sell to approximately 75 percent 
of such dealers. With reference to service-station dealers it was only 
able to sell to approximately 35 percent of the total number of such 
dealers. Of the 35 percent of the retail gasoline station dealers who 
did purchase Pennzoil, a majority would not display the Pennzoil but 
kept it hidden. Mr. Johnson stated: 

In many instances our delivery truck cannot even deliver to their place of 
business. They are afraid they will be caught by the major company representa- 
tive and so we deliver oil and it is written right on the order that our delivery 
truck carries it to a man’s home or to a small independent business alongside of 
him w'th whom he is friendly. Our oil is stored in the backs of automobiles, is 


stored in locked-up cabinets, in restaurants * * * it is stored where the major 
gasoline company representative is not likely to find it 
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_Mr. Johnson testified that a portion of the 35 percent of the dealers 
who purchased Pennzoil did so with the approval of the gasoline- 
station supervisor, but that the supervisor’s approval was conditioned 
upon the dealer buying only a case or two, keeping it out of sight and 
selling it only to the customer who demanded it and would not buy 
anything else. Another group of those comprising the 35 percent of 
the dealers handling Pennzoil were either dealers who owned their 
place in fee or controlled the master lease and were not, therefore, 
subject to direct pressure of the major oil company supplier. These 
dealers purchased and displayed Pennzoil openly and were the most 
productive dealers from the point of view of Pennzoil sales. Mr. 
Johnson concluded: 

I think the biggest single difficulty is the fact that there is no lease security. 
True, aman has a lease as a tenant, the operator has a lease with the major gasoline 
company but he has no real security. If he does not do what the gasoline repre- 
sentatives tell him to do, there is no assurance that that lease in effect will not be 
canceled. ‘There is certainly no assurance that it will ever be renewed, and an 
operator makes a tremendous investment in the service station when he builds 
that business up by very long hours of work and very little pay. 

It is significant that freedom of choice with respect to TBA items 
is exercised to the greatest degree by retail outlets completely inde- 
pendent of the oil companies, to a substantial degree by retail gasoline 
operators who own their station in fee or who have a master lease and 
to the least degree by those retail dealers with short-term leases from 
the major oil company suppliers. The conclusion is inescapable that 
the greater the degree of independence, the greater is the degree of 
freedom of choice and free competition. 


IV. Price discrimination 


A substantial part of the complaints of retail operators dealt with 
alleged coercive and discriminatory practices of the major oil com- 
panies in relation to the retail price of gasoline. In substance, many 
retail operators claimed that many price wars were started and con- 
trolled by the major oil companies for the purpose of either moving 
surplus gasoline or disciplining retail price cutters. They further 
complained that they were forced to bear an unfair cost of such alleged 
market-control devices of the major oil companies, and were subject to 
discrimination in the granting of preferential wholesale price allowances 
to dealers by the companies. 

On the basis of the evidence presented to it, the committee does 
reach the conclusion that oil company suppliers, for the avowed 

urpose of having their dealers reduce their retail prices at particular 
fedations “to meet the competition” of a dealer selling at a lower non- 
discriminatory price, including off-brand gasoline, have held the level 
of their prices generally while at the same time cutting their prices to 
one or more dealers at a particular location. In such situations the 
lower price has prevailed until the low-price off-brand dealer saw fit to 
increase his price. This policy or practice has had the immediate effect 
of fomenting price wars among the retail dealers, and resulting 
ultimately in eliminating a substantial amount of price competition 
between and among both brand and off-brand gasoline. Moreover, 
short-term lessee dealers in many instances have been coerced or 
induced by their oil company suppliers into so-called price wars in an 
effort to secure the business enjoyed by the low-price off-brand dealer, 
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It was also established that on occasions price wars have been started 
when some dealers engaged in price-cutting activities on their own 
initiative. 

In its hearings the committee received evidence indicating that 
there are four types of so-called price wars. In each of these types a 
degree of price influence or price control was exercised by many of the 
oil companies. 

The first type of price war is one which is started by an individual 
retail dealer acting upon his own initiative. Such a price wer, al- 
though imposing economic hardship on many dealers, would appear to 
be a clear example of price competition which should be encouraged 
under our free-enterprise system. However, it was the testimony of 
two oil company witnesses that where any of their brand dealers dis- 
turbed the retail price structure by reducing prices, the oil company 
supplier would grant discounts from the wholesale price to every other 
dealer in the trading area, while withholding such discounts from 
the dealer who had initially cut his prices. The inevitable conse- 
quence of such practices is to discipline or penalize any one of their 
brand dealers who lowers his retail price upon his own initiative 
(testimony of Mr. James W. Ross, Standard Oil Co. (Indiana) ; testi- 
mony of Mr. S. C. Bartlett, vice president, Texas Co.). Other com- 
pany officers, however, testified that if such discounts were given by 
the company to dealers in a trading area, a dealer, even though he had 
initiated a price reduction, would receive the same discount. 

A second type of price war disclosed by the record is one arising when 
an off-brand dealer reduces his price more than 2 cents below the pre- 
vailing price for brand gasoline. (See testimony of Mr. James W. 
Ross, Standard Oil of Indiana.) 

According to the testimony of both the retail dealer witnesses and 
the oil company officials; as a general rule, a 2-cent differential between 
the price of off-brand and regular-brand gasoline is regarded as non- 
competitive. The 2-cent differential is not sufficient to take appreci- 
able gallonage away from the branded station. Where, however, the 
differential drops below 2 cents, the off-brand dealer does begin to 
draw gallonage away from the brand station. When this happens a 
ring is usually drawn around the offending off-brand dealer by the 
oil companies and discounts from the wholesale price are granted to 
their brand dealers in this area. The evidence further showed that 
the lowering of the retail price of branded gasoline “to meet the com- 
petition” of the off-brand dealers was either forced or influenced by the 
practices of some oil companies. 

Mr. Lee Gardner, a Gulf dealer of Greenville, Tex., testified: 

On or about the 13th of October 1954, my Gulf representative, Mr. Sam 
Jenks of Dallas, Tex., came to me and asked me why I didn’t go down on m 
gasoline price 1%» cents. I asked him “Why should I go down?” and he said, 
“If vou would I will have something to talk to you about.” 

Then on the 15th of October 1954, Mr. Jenks drove in the front of my station, 
called me to the car and introduced me to a man by the name of Sullivan saying 
he was a vice president of Gulf Oil Corp. 

During the conversation he asked me again why I didn’t go down 1» cents on 
my gasoline and, of course, my question to him was, “Why?” and he said, “If 
you all don’t go down on your price in Greenville we will have a company-operated 
outlet in Greenville and we will establish the price.” 
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Concerning another conversation with the Gulf representative 
Mr. Gardner testified that— 


Mr. Jenks said, ‘‘What I was trying to get across to you before was that if you 
don’t go down I am not telling you Gulf, or who, will put in a company station 
but we have two in Dallas. But the point is that if they want to, and there is 
always a way around, and if they do that, then you have got an established and 
fixed price. After all, what I am telling you is the truth and I think you should 
appreciate it, I am telling you that the oil companies—the thing that they are 
fighting for, and are going to have is a 2-cent differential between the independ- 
ents and majors—2 cents on regular and 3 cents on ethyl—with the dealer 
having a 5-cent margin. This will gain us enough additional volume from the 
independents to offset your loss of margin.’ 

He also said, “Pinky, you couldn’t get any company or anybody to admit 
what I have just told you, but that is what the majors are working for and are 
going to get. For instance, Conoco made the first move in Wichita Falls, Humble 
made the first move in Terrell. You all have got a peculiar market up here. 
Referring back to the question of when the other majors would meet your dro 
of 1%o cents, I still can’t answer you, but if we were to move in and give a TP 
the rest would meet it tomorrow night.” 

I asked Mr. Jenks, ‘‘Dosen’t TPA cause a spiral downward in the retail price 
of gasoline?” and he said, ““‘No, we want them to meet it. Gulf is not fighting 
Humble, Magnolia, or any other major, they are just trying to do one thing, 
they are just trying to regulate the market.” 

Mr. James Purser, a Shell dealer in Charlotte, N. C., testified that 
a representative of Pure Oil Co. told him that a price reduction being 
posted in a Pure Oil station was not aimed at the other brand dealers 
but at off-brand stations. The testimony showed that at one point 
in the resulting price war the extra discounts given to brand dealers 
by Shell Oil Co. had reached a level where Shell dealers could sell 
gasoline from their own pumps and at their posted retail price, to 
off-brand dealers at a price cheaper than the same off-brand dealers 
could buy from their usual suppliers. When Mr. Purser began to 
make such sales to the transport trucks of off-brand dealers, he was 
informed by the Shell district manager that ‘“‘you are defeating the 
purpose of the gasoline war.’ When retail brand dealers in the Char- 
lotte area continued to sell to the off-brand dealers the price war 
ceased within 24 hours and the retail price immediately returned to 
its former level. 

The evidence given concerning the Charlotte, N. C., price wars 
also showed other types of retail price control used by some 
oil company suppliers. Mr. Purser testified that he was told by Mr. 
Atkins, the district manager of the Shell Oil Co.— 
that unless the dealers posted the prices which they directed them to post * * * 
they would withdraw all support in the form of temporary voluntary discounts, 
Mr. Atkins stated they reserved the right to set the retail price when they 
supported the dealer. 


This applied not only to lowering the retail price to the level re- 
quested by the oil company but also raising the retail price when it 
went below that level. 

In Los Angeles, Calif., an off-brand dealer reduced his price below 
the customary 2-cent differential between branded and off-brand 
gasoline. A Texaco dealer, Mr. Anderson, testified that a Texaco 
representative phoned from his station to another Texaco dealer in 
Baldwin Park, which was in the same trading area as the off-brand 
station, and told the Baldwin Park dealer ‘‘Well, we have things under 
control to get the ball rolling and drop the price and the gas war is 
starting.”” He further testified that after the company representative 
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had hung up, he stated to Anderson “Well, we started a gas war in 
Baldwin Park.’ The price reduction initiated by Texaco was fol- 
lowed shortly thereafter by all other major oil companies in the area 
surrounding the off-brand station. 

The testimony also showed that the major oil companies granted 
preferential wholesale discounts to their dealers in the area and that 
the amount of such discounts varied between the dealers. Mr. 
Lynn, the owner of the off-brand station testified that— 
when a major oil company or an individual or anybody else—nobody can afford 
it when a major oil company deliberately goes out and subsidizes a station. Well, 
the intent is so obvious, in my opinion; it is for no other purpose than to force me 
out of business or force me to up the price so that they can dictate the price I 
can sell at. 

The oil companies testified that discounts are given to “meet 
competition.” The purpose and the effect of such discounts are to 
force the off-brand dealer to return to the 2-cent differential. It is 
significant when the off-brand station is forced to raise its price to 
the 2-cent differential that the discounts are withdrawn, the price 
war ends overnight, and retail prices return either to their former or 
a higher level. The evidence therefore, is to the effect that the oil 
companies’ concept of “meeting competition” involves a practice 
which results in the isolation and then the destruction of competition. 

A third type of price war arises in areas where there is an over- 
supply of gasoline. An oversupply may result from various factors. 
One factor is where unforeseen conditions such as bad weather may 
result in a substantially decreased demand and consumption of gaso- 
line. Another factor would appear to be the method by which the 


amount of crude oil and refined products to be produced for a given 
period is determined in advance. Consumer demand is forecast by 
the American Petroleum Institute and by the Department of Interior. 
The amount of refined gasoline produced accurately follows such 
forecasts. However, as stated in the testimony of Mr. Ross of 
Standard Oil of Indiana: 


There are times when the forecasts are at variance with the actual facts. 
That occurred in 1954. 


Mr. Ross further testified: 


The price wars themselves, basically go back to this question of gasoline seeking 
a market that has no home or has no immediate demand. 


Mr. Herbert Willets of Socony Mobil Oil Co., Inc., similarly 
testified — 


that in 1954 the increase in demand was considerably less than had been forecast 
at the beginning of the year. While the demand for automotive gasoline in 1954 
was 2.6 percent greater than in 1953, this compares with an average annual in- 
crease of 7.4 percent from 1946 through 1953. This unexpected slackening of the 
upward trend in 1954 was a factor which delayed liquidation of unduly high 
gasoline inventories which had begun to accumulate in 1953. 


Mr. William Dixon, who was in charge of the west coast offices of 
the Antitrust Division of the Department of Justice from 1944 to 
1954, also testified: 


You have to try to see how these price wars start, and that is a very interesting 
question that could allow a considerable amount of time to be spent on it. 
Just briefly, I think they usually start when there is what I call—a very disparag- 
ing term, but it illustrates what I mean—slopover of gasoline. In other words, 
it isthe surplus. It has to find a market somewhere. It begins to back up in the 
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storage tanks. Something has to be done. It has to be moved. So the refiner 
gives the order to move the gasoline. Now, that gasoline does not necessarily, 
and quite frequently does not, come out through the regular marketing channels, 
because if it came out through the regular marketing channels, it would upset the 
marketing practices of the companies distributing that product. So it usually 
finds its way into the market via the brokerage route, several times, perhaps, 
removed from the actual ultimate purchaser, so that it would in many instances 
be difficult to trace that gasoline to the ultimate consumer. 

In a normally competitive industry, an oversupply would result in 
a general lowering of wholesale prices. The evidence submitted to 
the committee however, contains many examples of the oil com- 
panies distributing surplus gasoline through channels which lead to 
off-brand dealers. By disposing of the gasoline in this manner the oil 
companies do not directly affect the established wholesale price in 
that part of the market represented by their lessee dealers nor do they 
in any way commit themselves to a general lowering of the wholesale 
price to such dealers. At the same time, the excess gasoline has a 
serious effect upon the market. This market disturbance, however, 
is usually temporary and is localized by the oil companies ‘‘meeting the 
competition” of their own gasoline which was sold to off-brand dealers. 
Accordingly, in those areas where off-brand stations are selling this 
excess gasoline at below the 2-cent differential, the brand dealers 
are asked by the oil company supplier to lower their own prices and a 
percentage, although never the full amount, of the price reduction 
is made up by additional wholesale discounts to the brand dealers. 
The resulting price war may accomplish three objectives: (1) It pre- 
vents the off-brand dealer from gaining a permanent position in the 
market; (2) it moves additional amounts of surplus gasoline through 
recular brand outlets; and (3) it causes the cost of this operation 
to be borne in part by the brand dealers through the reduction and, 
in many cases, the elimination of their profit margin. 

Retail operators complained of a fourth type of price war. They 
alleced that one of the purposes in some of the price wars initiated by 
oil companies was to enable the oil company supplier to gain a higher 
wholesale profit by depressing the margin of profit available to retail 
operators. There was no evidence presented to the committee which 
showed that price wars were started by any oil company for this pur- 
pose. The evidence indicates, however, that one effect of price wars, 
recerdless of their origin, can and have had the effect of permanently 
reducing the margin of profit available to the retail dealer, while not 
lowering, but in some cases increasing, the wholesale price the dealer 
must pay. Moreover, reduced retail margins with no corresponding 
reduction in wholesale price may result in a greater wholesale profit 
to the oil companies to the extent that any greater volume of gasoline 
is sold because of a lo:ver retail price. Finally, the lower the retail 
margin, the greater is the part of the retail dollar paid for a gallon of 
gasoline that can be captured by the oil company supplier. 

Surveys conducted by the oil companies, reported in “The Growth 
of Integrated Oil Companies” (Me and Haigh, 1954, p. 500) 
and testimony presented to the committee showed that the oil com- 
panies in the majority of cases cannot operate their own stations on 
the margin available to retail dealers without suffering a net loss. 
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The decision, therefore, to shift to “independent” operators, while 
originally stimulated by the coming of chain-store taxes, became an 
economic decision enabling the oil companies to make a greater overall 
profit on the sale of gasoline. The same profit incentive is further 
served by keeping the retail margin available to the retail dealer at 
its lowest possible level; for the smaller the share that the retail dealer 
takes of the consumer’s dollar, the greater is the share that can be 
taken by the oil company. Because the retail margin is low and but 
a small part of the price paid by the consumer, the reduction of the 
retail margin without a corresponding reduction in the wholesale 
price provides little, if any, long range econcomic benefit to the 
consumer. 

The methods used by major oil companies in influencing retail prices 
of gasoline during price wars are varied but cumulative in effect. The 
testimony discloses numerous instances where retail operators with 
short-term leases from the oil company supplier are told by the com- 
pany salesmen that they must get competitive and lower their price to 
meet a lower price in the area. In some instances the threat of lease 
cancellation or refusal to renew or conversion to C type stations were 
openly made if the retail operator did not reduce his price in com- 
pliance with the demands of the oil company salesmen. 

In the C type stations, as in the company-operated stations, the 
company claims the right to legally fix the retail price. While not 
conclusive, the evidence does indicate that such company operated 
and C stations might be used for the purpose of controlling prices 
throughout a given trading area. It is stated in the testimony of 
company Officials that one or only a few off-brand stations selling at the 
price differential below 2 cents from the brand stations, may start a 
price war. It would therefore follow that 1 or 2 company operated 
or C type stations strategically located could similarly force the lessee 
dealers of the same brand of gasoline to lower their price to that posted 
by the company or C type station. When the company or C station 
lowers its price to meet the competition of a lower off-brand price then 
it would seem inevitable that all other lessee stations would be simi- 
larly forced to lower their prices. Accordingly, the committee does 
find that such company operated and C type stations could be used 
for the purpose of market and price control by the major oil 
companies. bath 

The final practice which can be used to influence retail prices is the 
granting of preferential discounts to lessee operators within a given 
area. The method of isolating the competition by encircling a price- 
cutting station and granting subsidies to its neighboring competitors 
has been mentioned heretofore. The testimony of both the retail 
operators and the oil company officials shows that the same discount 
is not given to all dealers within the price-war area. In addition, the 
artificial encirclement prevents stations immediately outside of the 
area from receiving any preferential treatment. Hence such stations 
are unable to compete effectively with adjacent stations handling the 
identical brand of gasoline. 
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V. The lessee dealer needs immediate and permanent relief to enable 
him to fulfill his role as an independent businessman. The present 
laws, procedures, and enforcement policies are inadequate to achieve 
effective and permanent relief 


The subcommittee record discloses that antitrust enforcement by 
the Federal Trade Commission, the Antitrust Division of the Depart- 
ment of Justice, and by private litigation has proved inadequate. 
The FTC investigation of alleged TBA coercion has already taken 15 
years; and, while a decision and findings by the FTC can be expected in 
the near future, protracted litigation, in the event the findings are ad- 
verse to the oil companies, is likely to consume still more years before a 
final adjudication is reached. With respect to complaints of price 
discrimination the FTC has refused to take any action whatsoever 
upon the grounds that the decision in Standard Oil Co. v. Federal 
Trade Commission (340 U.S. 231) has even foreclosed them from in- 
vestigating current complaints. This position of the FTC was stated 
in its letter dated August 18, 1954, to William D. Snow of the Na- 
tional Conference of Petroleum Retailers, as follows: 


This will acknowledge receipt of your letter of July 15, 1954, in the form of a 
complaint filed in behalf of the Mississippi Service Station Operators Association, 
Jackson, Miss., in which you allege that the Texas Co., is discriminating in price 
by allowing one of its service stations located in Jackson, Miss., a 1 cent per gallon 
discount which is not allowed to other retailers in the same vicinity for the purpose 
of controlling the retail price at which the gasoline is to be resold. 

‘In considering your request for investigation of this matter it should be first 
stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the major 
oil companies in all sections of the country. Recently investigations have been 
undertaken in Pennsylvania and New Jersey and in a number of Midwestern and 
Southern States, including Mississippi. However, the evidence obtained during 
the course of these investigations failed to provide a proper basis for the Com- 
mission to have reason to believe that the statutes administered by it have been 
violated as a result of the practices of the major oil companies. In practically 
all instances in which investigations have been conducted it has been established 
that the complained of discriminatory pricing practices were being followed in 
connection with local gasoline price wars which were the outgrowth of efforts of 
the major oil companies to meet competition of dealers selling nonbranded 
gasoline at reduced prices. 

Under such circumstances no corrective action has been taken by the Commis- 
sion because of the defense availabie to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that his 
lower price was granted in good faith for the purpose of meeting an equally low 
price of a competitor. 

In Standard Oil Co. v. Federal Trade Commission (340 U. 8S. 231), the Supreme 
Court declared that section 2 (b) provides a substantive defense to a charge of 
unlawful price discrimination, regardless of the fact that competitive injury is 
sustained by customers to whom the lower price is not made available. In passing 
upon this point the Court stated in part as follows: 

“Tn a case where a seller sustains the burden of proof placed upon it to establish 
its defense under section 2 (b), we find no reason to destroy that defense indirectly, 
merely because it also appears that the beneficiaries of the seller’s price may derive 
& competitive advantage from them or may, in a natural course of events, reduce 
their own resale prices to their customers. It must have been obvious to Congress 
that any price reduction to any dealer may always affect competition at that 
dealer’s level as well as at the dealer’s reseale level, whether or not the reduction to 
the dealer is discriminatory. * * * We may, therefore, conclude that Congress 
meant to permit the natural consequences to follow the seller’s action in meeting 
in good faith a lawful and equally low price of its competitor.” 

n the light of the meaning of the statute as determined by the Supreme Court 
it follows that a seller is within his legal rights in confining his price reductions to 
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dealers in the vicinity of the dealer or dealers whose competition he seeks to meet, 
even though such action results in injury to customers to whom similar reduc- 
tions are not made available. 

On the basis of the facts set forth in your letter, it would not appear that the 
situation prevailing in the Jackson, Miss., area at the present time differs ma- 
terially from other situations in which investigations have been conducted and in 
which it was determined that no corrective action was warranted. 

While more aggressive in its efforts, the Antitrust Division of the 
Department of Justice has been unable to check the practices en- 
hancing or leading to price and market control and exclusive dealings 
by the petroleum and other industries. As with the FTC, the length 
of time and the personnel involved in these efforts have been enor- 
mous. The original action against the oil compaines was filed in 1937 
but was not prosecuted and was finally voluntarily dismissed without 
prejudice because of the intervention of the war. Other suits, how- 
ever, were instituted. In the Richfield and Standard of California 
cases decisions against exclusive dealings were given, and there is 
presently pending an exclusive dealing action against Sun Oil and an 
action against the major oil companies of the Western States area 
alleging a conspiracy to fix and control retail and wholesale prices 
and the control of retail outlets to effect such illegal purpose. Never- 
theless, complaints from individual dealers continue, despite the final 
decisions reached in the Richfield and Standard cases and despite the 
pending actions, 

It would appear moreover that as a calculated business risk those 
companies not under court injunction would have every incentive to 
continue exclusive dealing practices. As testified by Mr. Sheehy of 
the Federal Trade Commission, one major oil company grossed 
$5 million profit in 18 months from its commissions on sales of TB/ 
items. Certainly the possibility of a $5,000 or a $50,000 fine is a small 
deterrent to giving up practices which accounted, at least in part, for 
such a profit. A final decision against one oil company therefore 
seems to have had no effect upon preventing other oil companies from 
continuing the identical practices found to be illegal. To get effective 
industrywide relief therefore, it would appear that the United States 
Government would have to prosecute individually each and every 
major oil company. 

The final enforcement arm of the antitrust laws, private litigation, 
also has not proved to be effective because most private litigants have 
such limited resources. The individual retail operator harmed by 
monopolistic practices is almost without exception not in a position 
where he could even contemplate, much less afford, long protracted 
antitrust litigation and its expense. Even if he could afford such 
litigation the legal burden of proof in many cases could not as a practi- 
cal matter be met by him. The individual litigant might be able to 
prove injury to himself but he would have a difficult, if not impossible, 
task of proving that the practices complained of affected a substantial 
portion of commerce and tended to lessen competition. 

The short-term lease by and between an oil-company supplier and 
his lessee-dealer further tends to prevent a private litigant from getting 
relief, either through a cause of action based upon the antitrust laws 
or upon the contract itself. The short-term lease gives rise to an 
unequal bargaining position between the operator and the major oil- 
company supplier and either expressly or in effect give the major oil 
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companies the summary right of cancellation. The burden of proving 

that a caneellation or a refusal to renew a lease is done for illegal pur- 

peers would be an insurmountable obstacle to the average lessee 
ealer. 

At the outset of the hearings the chairman announced that one 
of the purposes was to determine why the complaints of retail operators 
persisted over and over again without a final remedy ever being 
found. The committee believes that one effective answer to the diffi- 
culty of the individual operator is to make it possible for the Govern- 
ment or a private litigant to get effective and permanent relief. 





APPENDIXES 





Exuisit A 


1. That there is no price competition between the major oil companies who have 
monopolized the entire industry. 

2. That the major oil companies, to acquire and maintain control over the retail 
market of and price for gasoline, have engaged in and follow specific coercive and 
oppressive practices. 

3. That such practices include, but are not limited to, the disciplining of gasoline 
station operators—and in particular those handling off-brands of gasoline who 
attempt to cut prices below that allowed by the majors—by forcing price wars, 
and the disciplining of independent operators handling the gasoline of the majors 
by canceling their short-term leases or supply contracts when they do not follow 
the demands and the dictates of the majors 

4. That in setting and enforcing retail and wholesale prices, the major oi] com- 
panies recover the greatest part of the price paid by the consumer by keeping their 
margin of profit on wholesale gasoline exceptionally high and by keeping the retail 
lealers margin of profits exceptionally low. 

5. That the major oil companies force out of business any retail operator who 
gains that degree of success in his business which might constitute a threat to the 
market and the market policies of the majors 

6. That the major oil companies force their retail outlets to bear the cost of 
disciplining other members and of moving distressed gasoline by the following 
procedures: if the major oil company wishes either to discipline an operator who 
has cut prices or if they merely wish to sell an oversupply of gasoline in a given 
area, it allows a discount on the wholesale price to one of its dealers providing 
that the dealer will cut his retail price by the amount of the wholesale discount. 
Such price cutting by the favored dealer forces all other dealers in the vicinity to 
similarly cut prices, although they receive no wholesale discount, and their margin 
of profit is usually wiped out. 

7. That the major oil companies use their coercive control over the retail 
outlets to force exclusive dealings in not only oil and gas but also tire, battery, 
and automotive accessory items usually known as TBA items, 





Exursit B 
I. List or WITNESSES IN OrDER OF THEIR APPEARANCE 


March 28, 1955: 

Mrs. Ethel Berg Powell, Fitzgerald, Ga. 

Ed Horton, Manchester, Ga. 

Roger Stubbs. 

Clarence Robbins, Jr., Rockville, Md. 

Glen Manchester, Cheektowage, N. Y. 

Walter F. Faxlanger, Williamsville, N. Y. 

March 29, 1955: 

William D. Snow, general counsel, National Congress of Petroleum Retailers, 
Ine. 

Thomas E. Hipple. 

John W. Nerlinger, Jr., secretary, National Congress of Petroleum Retailers, 
Ine., and executive secretary, Retail Gasoline Dealers Association of 
Michigan. 

Arthur Katz, 491 West Fifth Avenue, Columbus, Ohio. 

James V. Cresente, 5230 119th Street, Garfield Heights, Ohio. 

Henry Vincent Brady, 141 Prospect Heights, Pawtucket, R. L 

Louis S. Puerini, 13 Pomona Avenue, Providence, R. I. 

Walter F. Faxlanger, resumed. 
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March 30, 1955: 

Cash B. Hawley, general manager of the Retail Gasoline Dealers Association 
= en and vice president of the National Congress of Petroleum 

etailers. 

John W. Nerlinger, Jr., secretary, National Congress of Petroleum Retailers, 
Inc., and executive secretary, Retail Gasoline Dealers’ Association of 
Michigan, Ine. 

Albert F. Hudson, Miami, Fla. 

Anvelo Mazzei, Belle Vernon, Pa. 

William D. Snow, 970 Spitzer Building, Toledo, Ohio. 

April 7, 1955: 

Don C. Lynn, Baldwin Park, Calif. 

George Smith, Temple City,, Calif. 

James W. Nolton, 9602 Las Tunas Drive, Temple City, Calif. 

Gene Blaney, 2317 Miramar, Los Angeles 57, Calif. 

William C. Dixon, attorney at law, formerly with the Department of Justice 

Kai R. Kuhl, West Los Angeles, Calif. 

Harold Elliott, Van Nuys, Calif. 

Charles Herbert St. Pierre, Long Beach, Calif. 

April 20, 1955: 

Harold Grindle, Toledo, Ohio 

James R. Purser, Charlotte, N. C, 

John Thompson, Charlotte, N. C, 

Floyd Byram, Charlotte, N. C. 

Larry Moore, Charlotte, N. C. 

April 21, 1955. 

Clarence Dority, Durham, N. C. 

James R. Purser, Charlotte, N. C. 

Charles B. Zement, Johnstown, Pa. 

Lee Gardner, Greenville, Tex. 

Hugh Howard, Beaumont, Tex. 

Lee Gardner, Greenville, Tex., resumed. 

M. O. Rush, Dallas, Tex., resumed. 

George H. Roy, Springfield, Mass. 

April 22, 1955: 

Hon. George M. Rhodes, a Representative in Congress from the State of 
Pennsylvania. 

Adam J. Spatz, Reading, Pa. 

Lester Miller, executive secretary, Petroleum Retailers Association, Berks 
County, Pa. 

Gordon Griffin, executive director and general attorney, Texas Service Sta- 
tions Associated. 

Milton IF. Allen, executive secretary, the Georgia Association of Petroleum 
Retailers, Inc. 

Ralph Markey, secretary, Gasoline Retailers of Indiana, Inc., Fort Wayne, 
Ind. 

William D. Snow, Toledo, Ohio. 

John Huemmrich, Pittsburgh, Pa. 

Charles J. Swarthout, St. Louis, Mo. 

April 25, 1955: 

James W. Heizer, Roanoke, Va. 

Horace Walker, Washington, D. C. 

John S. Costello, president, Metropolitan Retail Gasoline Dealers’ 
Association, Washington, D. C. 

Lloyd P. Warrington, Fairfax Circle, Fairfax, Va. 

W.C. Willis, Annandale, Va. 

Apri! 26, 1955: 

Joseph E. Sheehy, Director, Bureau of Litigation, Federal Trade Commission 

Harry A. Babcock, Director, Bureau of Investigation, Federal Trade Com- 
mission 

George J. Burger, vice president, National Federation of Independent Busi- 
ness, Washington, D. C 
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May 10, 1955: 
“s. i. Elliott, vice president of Standard Oil Co. (Ohio). 
George W. Connor, Columbus, Ohio. 
Robert M. Shepherd, Toledo, Ohio. 
Joseph T. Horvath, Cleveland, Ohio. 
William J. Hull, Ashland Oil & Refining Co., Ashland, Ky. 
C. J. Guzzo, vice president in charge of domestic marketing of Gulf Oil Corp. 
A. F. Young, Beaumont, Tex. 
May 25, 1955: 
Herbert Willetts, director and vice president in charge of domestic marketing, 
Socony Mobil Oil Co., Ine. 
May 26, 1955: 
James W. Ross, assistant general manager, sales department, Standard Oil 
Co. (Indiana). 
Hammond E. Chaffetz, F'sq., counsel. 
S. C. Bartlett, vice president, the Texas Co. 
J. G. Jordan, vice president, marketing, Shell Oil Co. 
Robert H. Scholl, vice president, Esso Standard Oil Co. 
June 7, 1955: 
Leland F. Johnson, President, the Pennzoil Co. of California. 


John B. Beman, Jr., assistant to general sales manager, the Pennzoil Co. of 
California, 


Exuisit B 
II. Ort Companies INvirep Wuicu Dip Not ATTEND 


Atlantic Refining Co. 
Sinclair Oil Corp. 

The Pure Oil Co. 

Humble Oil Refining Co. 
Standard Oil Co. (Kentucky) 
Standard Oil Co. (California) 
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Exursit C 


16 largest integrated oil companies—1954 


{In millions] 


Net income 
Total assets after taxes 


Standard Oil Co. (New Jersey) $6. $584. 
Socony Mobil Oil Co., Ine 2, 256. 183. 
Standard Oil Co, (Indiama)-..................... acttidahenidtlandasth ebtlinainhbiliedietin 2, 5 117. 
Gulf Oil Corp 1 182. 
Texas Co 1 226. 
Standard Oil Co. (California) 1 211. ¢ 
Sinclair Oi] Co 1 74. 
Phillips Petroleum Corp 1 76. 
Cities Service Co 1 43. 
Shell Oil Co | ] 121. 
Atlantic Refining Co ‘ 41. 
OD te a a ou 35. 
Sun Oil Co .{ 40 
Continental Oil C es 41. 
Pure Oil Co . 31 


34. 


Ow oD 





eonnwoo ern bdo 





116 TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


Mr. Roosevetr. It is for this reason that I was impelled to intro- 
duce H. R. 8395. Section 1 of the bill amends section 3 of the Clayton 
Act; by subsection (a) no substantial change is made in the existing 
law, except such as I believe is essential to strengthen it in order 
to insure free competition and efficient antitrust enforcement. 

The words “services or facilities” are additions embraced within 
this subsection, which is further enlarged by making illegal, not only 
those acts which prevent a lessee or purchaser from using or dealing 
in merchandise of a competitor of the lessor or seller, but also pro- 
hibits any conduct— 
which operates against such person's freedom of choice in using or dealing in 
the goods * * * of competitors of the lessor or seller. 

It appears clear that if this country is to have and receive the bene- 
fits of a competitive economy, it must have a retail distribution system 
that is independent of large and quasi-monopolistic suppliers. Con- 
versely, if a few dominant suppliers control all of the retail outlets, 
there can be no competition and none of the safeguards of the free 
enterprise system which safeguard the consumer. 

Mr. Johnson, the president of the Pennzoil Company of California, 
in testimony oeatl before the House Small Business Committee, 


. 


said that approximately 65 percent of the gasoline service station 
dealers who were potential customers for Pennzoil refused to handle 
the product because of their fear that they would suffer retaliation 
from their oil company suppliers and landlords. Of the 35 percent 
of the retail gasoline station operators who did purchase Pennzoil, 
the majority did not display the product but kept it hidden. I would 
like to quote Mr. Johnson’s own words: 


In many instances our delivery truck cannot even deliver to their [the retail 
gasoline dealers] place of business. They are afraid they will be caught by 
the major company representative and so we deliver oil and it is written right 
on the order that our delivery truck carries it to a man’s house or to a small 
independent business alongside of him with whom he is friendly. Our oil is 
stored in the backs of automobiles, is stored in locked-up cabinets, in restau- 
rants * * * it is stored where the major gasoline company representative is not 
likely to find it. 

That is the end of the quotation. 

Mr. Kearina. What are they doing with this in restaurants? 

Mr. Roosrverr. Well, they hide it in every place they can find. 
You see, normally a gasoline station will attract a restaurant quite 
close to it, and so they use the facilities of the restaurant as a hiding 
place. 

Mr. Materz. Mr. Chairman, may I ask Mr. Roosevelt this question ? 

The fact that these practices go on in the retail gasoline industry 
indicates that the major oil suppliers are prohibiting their retail 
outlets from purchasing products from competing suppliers? Is 
that correct ? 

Mr. Roosrvetr. That is correct, sir; although the contract between 
the dealer and the large oil company supplier claims this man is an 
independent dealer. 

Mr. Maerz. Now, wouldn’t these practices be in violation of exist- 
ing section 3 of the Clayton Act? 

Mr. Roosevett. I think I will come to that and show why we think 
it has to be strengthened. 
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)- 
n The practices described in the above testimony are typical not 
g only of the petroleum industry but other businesses as well, such as 
Tr the automotive dealerships and farm-equipment dealerships. These 
practices, while short of outright exclusive dealings, have equally 
n serious and pernicious effects upon free competition. 
y That part of my bill amending section 3 so as to make illegal any 
y conduct which prevents a dealer exercising his freedom of choice in 
)- respect to the goods he may wish to handle or display is for the pur- 
pose of preventing the suppression of competition through indirect 
means. 
: It is highly important that it should be clearly understood by the 
| committee that H. R. 8395 does not prohibit exclusive dealing con- 
E tracts except where they are alvesy illegal under the existing 
: statutes. And further, it does not prohibit a supplier from imposing 
; conditions upon the business operation of a dealer handling the sup- 
; plier’s merchandise or articles. It provides only that such condi- 





tions must be expressly stated in the contract, lease, or franchise. 

Now subsection (a) also amends the present section 3 by imple- 
menting the Supreme Court’s interpretation of section 3 in the Stand- 
ard Oil of California case on exclusive dealings so that exclusive 
dealing practices are specifically defined as illegal, and I quote di- 
rectly from the bill : 

* * * where the effect of such lease, sale * * * agreement, understanding, 
arrangement, or course of action may be to prevent or eliminate a substantial 
amount of competition in any section, community, or trading area, or may be 
to substantially lessen competition or tend to create a monopoly in any line 
of commerce, 

Now, the decision of the Supreme Court in the Mimeograph case 
(Henry v. A. B. Dick Company, 224 U.S. 1) led Congress specifically 
to include in the Clayton Act a provision forbidding the use of tying 
restrictions which substantially lessen competition. And it was the 
Standard Oil of California decision (Standard Oil of California v. 
The United States, 337 U. S. 293) on exclusive dealing arrangements 
which brought life and vitality to section 3. In a 5 to 4 decision, the 
Supreme Court upheld the principle that the validity of contracts 
under section 3 is to be tested by whether a “substantial portion of 
commerce is affected” rather than by an actual demonstration that 
competitive activity is diminished. It is interesting to observe that 
when Mr. Justice Frankfurter spoke for the majority, he found sup- 
port for this rule by reference to the congressional discussions on the 
Clayton Act. 

_Due to the fact that the Supreme Court’s decision has been under 
vigorous attack by the enemies of the antitrust laws, it was deemed 
advisable to expressly include it in section 3. The pattern of the 
large suppliers in a given industry forcing exclusive dealings upon 
retail outlets is a large and growing one and should be clearly under- 
stood and squarely faced because it strikes directly at the consumer’s 
pocket. Hence, the reason for the bill. Actually, it is the intent 
of the Clayton Act to provide this protection and what H. R. 8395 
does is to spell out the protective measure in detail, and include “serv- 
ices or facilities” within its orbit. 

I tried to answer your question in that part, sir. 

Mr. Maerz. I do have an additional question at this point, Mr. 
Roosevelt. 
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In your judgment, if a smaller supplier enters into exclusive deal- 


ing arrangements with retail outlets, do you think the quantitative | 


substantiality rule should apply ¢ 


Mr. Roosrveit. The answer to your question is, sir: If that is a | 
part of his agreement, he has every right to do it, and this bill would | 


not change it. 


Mr. Marerz. As I understand, one of the principal purposes of | 
your bill is to imbed in law the quantitative substantiality rule of the 
Supreme Court in the Standard Stations case. There has been some | 
difference of opinion as to the meaning of that case. I think Profes- © 


sor Schwartz in an article in the University of Pennsylvania Law 


Review indicated that what that holding meant in effect was that where 3 


the leading suppliers in an industry enter into exclusive requirements 
contracts with retail gasoline outlets affecting a substantial amount 
of commerce, then further economic inquiry is unnecessary. 

That is Professor Schwartz’ rationalization of the Supreme Court’s 
decision. 

Now, my question is this: Does your amendment to section 3 go 
beyond that holding of the Supreme Court in Standard Stations and 
prohibit exclusive requirements contracts, even though they are en- 


tered into by smaller suppliers with retail outlets affecting a substan- | 


tial amount of commerce? 

Mr. Roosevett. I would agree with counsel’s comment to me that 
the quotation from Dr. Schwartz’ statement is probably a reasonable 
one, and that it would be in line with what is in my bill. 

Mr. Matetz. In other words, your bill would affect only exclusive 
requirements contracts entered into by major suppliers? 

Mr. Roosrvert. That is correct. 

In other words, in my bill I do not think we have lessened the prob- 
ability to compete for the small supplier 

Mr. Matertz. I take it, then, one of the major purposes of your bill 
is to imbed into law the precise holding in the Standard Stations case? 

Mr. Roosrvett. That is correct, sir, plus, as I pointed out, to add 
the word “services” or “facilities,” because of the fact that indirectly 
they were getting around the law, because it was not, perhaps, plainly 
spelled out. 

Mr. Maerz. The reason I asked that question is this: exclusive 
requirements contracts entered into by smaller suppliers may well be 
entirely desirable from the standpoint of the public interest in order 
to enable a small supplier to get guaranteed market outlets so they 
can compete more effectively with their larger counterparts. 

Is that correct? 

Mr. Roosevetr. That is correct, sir, and there is no reason why they 
should not put that in writing with their outlet, and it is my opinion, 
then, that it would be perfectly legal. 

Under present short-term leases and franchises, or where there are 
arbitrary cancellation provisions, the supplier may maintain the legal 
fiction that his dealer is an independent businessman while in practice 
he exercises absolute control over virtually every aspect of his busi- 
ness. Under subsection (b) of the proposed bill, such arbitrary action 
would be deemed illegal, because it provides that as long as the sup- 
plier holds out to the dealer and the public that such dealer is an 
independent businessman, then in practice that dealer must have all 
the rights of an independent businessman. 
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Thus, Mr. J. B. Richmond, the general manager of Biloxi Tire 
Service, Biloxi, Miss., wrote on January 27, 1956, to the Subcommittee 
on Small Business, that his Kelvinator franchise was canceled after he 
had changed from dealing in B. F. Goodrich tires to selling United 
States Rubber Co. products. Mr. Richmond asked: 

How does a small-business man protect himself from such misconceptions of 
work and honor in dealing as a private enterprise? How does one regain his posi- 
tion with customers he has sold a product to one day and is a canceled dealer 
the next? How does a dealer recover for the advertising that he has contributed 
in the market? How does a manufacturer insure any dealer of security when 
the mere whim of a zone manager can cancel your franchise? 

Subsection (b) of the bill gives an answer to Mr. Richmond’s ques- 
tions by providing that the dealer may establish a prima facie case 
whenever there has been a threat or an action of cancellation, termina- 
tion, or refusal to renew a contract to sell, lease, license, or franchise, 
for reasons not expressly provided for and specified in the agreement, 
and where the supplier engages in a substantial amount of the trade 
in goods in the trading area to which the act or threat of cancellation 
applies. This provision for a prima facie case is not new to the 
Clayton Act, but follows a similar provision in section 2 where the 
burden is upon the seller to rebut the prima facie case established 
where he has made price discriminations between customers. It was 
felt that this prima facie provision was necessary because of the 
almost insurmountable burden of proof upon a dealer when the sup- 
plier may cancel or refuse to renew the contract or franchise on arbi- 
trary grounds. When there is such an arbitrary cancellation, the 
burden therefore is, in effect, shifted to the supplier to furnish a justi- 
fication. But the amendment specifically provides that the prima 
facie case does not arise where the threat or act of cancellation or 
refusal to renew is for reasons expressly provided for in the contract, 
and that even though a prima facie case is established, it may be 
rebutted by a showing of justification or good cause. The qualifica- 
tions that the supplier must be engaged in a substantial amount of the 
trade involved is for the purpose of limiting the use of the prima facie 
provision to those cases where a significant amount of competition is at 
stake. 

Mr. Materz. Mr. Roosevelt, let me ask you this hypothetical ques- 
tion, if I may: 

Let’s assume that a dealer in a particular area has been given an 
exclusive franchise by a manufacturer. Let’s assume that the volume 
of business done by this retail dealer is substantial. Assume further, 
if you will, that this franchise is for a period of years, say 5 years. 

Now, then, suppose the manufacturer, for reasons not provided for 
in the contract, decides not to renew his franchise agreement—he does 
not like this dealer. 

Under those circumstances, would a prima facie case of violation of 
section 3, as proposed to be amended by your bill, be established ? 

Mr. Roosrverr. Mr. MacIntyre points out that, perhaps, if I may 
have the chairman’s permission, I will let Mr. MacIntyre answer that 
question directly, because it does have a direct answer. 

Is that all right, Mr. Chairman ? 

The Caarman. That is perfectly all right. 

Mr. MacIntyre. This bill establishes a prima facie case by the 
cancellation for reasons other than those stated in the contract, and 
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since exclusive dealing, as you put your question, was provided for in | 
the contract, then this bill on that state of facts adds nothing to the 
law. If the cancellation was for exclusive dealing. 

Mr. Roosrvett. Now, Mr. Maletz, may I add to that, then? 

If at the end of the 5-year period he had done nothing to violate 
anything in the contract, and the supplier just wanted to cancel 
because he did not like the look of his face-—— 

Mr. Materz. He did not cancel, he refused to renew. 

Mr. Roosevett. Refused to renew, because he did not like the look of 
his face, the answer is “No”; he would have to establish a good reason 
beyond that he did not like the look of his face. 

For this reason: That this man, as you can see in almost any of the 
circumstances, has put a tremendous investment himself in the busi- 
ness. He has built up a clientele that he has serviced, and the cancella- 
tion of that contract, that exclusive contract, means that you have 
wiped out his ability to live, and, therefore, it must be something more 
than just because I do not like the look of your face. 

Now, if it is that you have not done something that is in the contract, 
or you may have done something which was not written out, but it is 
a substantial mismanagement of the supplier’s business, then he would 
have every right to say that he would not renew the exclusive con- 
tract. 

But if it is just because I do not like the way you wear your tie to- 
morrow morning, I have no right, in my opinion, to put you out of 
business. 

And that is part of what this tries to stop. 

Mr. Materz. In other words, Mr. Roosevelt, I take it, that under 
the circumstances I have mentioned, a prima facie case would have 
been made out by the refusal of the manufacturer to renew his fran- 
chise ; is that correct? 

Mr. Roosevetr. That is correct, but it would be rebuttable. In other 
words, it takes no defense away from the supplier. If he has a de- 
fense, he should make it. 

Mr. Maerz. And I take it that if the manufacturer can show that 
he did not renew because he did not like the looks of this retail dealer, 
that that would be a complete defense to the prima facie case? 

Mr. Roosevetr. That would have to be something to be settled by 
the jury. 

In dines words, I presume it would be settled ——— 

Mr. Maerz. This would be an equity case, under section 3. 

Mr. Rooseveit. Well, then, by the judge. 

Mr. Materz. In other words, the retail dealer would try to enjoin 
the manufacturer from refusing to renew his franchise ? 

Mr. Roosevetr. And then it would be up to the judge, Mr. Maletz, 
to decide whether this man wore such horrible ties, or because his face 
was so crooked, that the judge would say, “All right, you have suc- 
cessfully rebutted the prima facie case.” 

But if it was just a whim which put this man out of business, I 
hope and believe the judge would say, “You have not successfully 
rebutted the prima facie case.” 

Mr. Materz. If the manufacturer said, “I canceled, and I have can- 
celed because I do not like the looks of this retail dealer,” and he was 
able to establish that, and if that was the proof in the record, would a 
violation of section 3, as amended by your bill, have been established ‘ 
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Mr. Quictey. Canceled or failed to renew? 
Mr. Maerz. Failed to renew. 

Mr. Roosevett. Failed to renew. 

I think my answer is that if it was just merely because he did not 
like the look of my face, that it would be held that he had violated the 
law, as amended by my bill. 

Do I make myself clear? 

In other words, he could not take away this man’s livelihood. He 
has had an exclusive contract for 5 years to proceed in his business. 
This is all_he knows. This is all he has been selling. And at the 
end of 5 years, suddenly, for no good reason, except that his supplier 
does not like the look of his face, he does not want to renew the 
contract, which puts this man completely out of business. 

This section is to give the retail outlet or dealer the defense of 
having to have him prove something more than that, something more 
substantial than just “I do not like the look of your face.” 

Mr. Materz. On the other hand, if the manufacturer had put a 
provision in the contract that he could cancel, that he could refuse 
to renew, because he did not like the looks of the retail dealer, then 
this would be a complete defense to a cancellation or a failure to 
renew ¢ 

Mr. Roosevett. It most certainly would, if it was written in the 
contract. And it would be a darned fool man who signed the con- 
tract on the other side. And if he signed that kind of a contract 
for an exclusive dealing, then he is at his own peril. He knows that 
is what he may not get a renewal on, on that basis, because it is written 
in the contract. 

Mr. Quieter. Isn’t the net result of amending the law in the man- 
ner you are suggesting, that no distributor would sign a franchise 
with any new dealer without such a provision in the franchise agree- 
ment? Wouldn’t you end up in pretty much the same situation that 
we end up in in real-estate law? The legislature of the several States 
for generations have done nothing but pass legislation to protect 
tenants. But when you rent or lease, the landlord, if he has any 
sort of an attorney, is going to make certain that every piece of legis- 
lation that was ever put on the statute books for the protection of 
the tenant is going to be waived. 

So while I may have a very desirable franchise, and a very desirable 
location, in my hometown, at the end of the 5-year lease, my landlord 
can just fail to renew, for no reason at all. 

Mr. Roosevett. Well, the answer again is: This is different, because 
n this instance there is a large investment on the part of the dealer 

lere. 

What we are saying, very simply, is that he can cancel—he can 
refuse to renew—if he will set out the reasons for it in the contract 
itself at the very beginning. 

If there are other reasons which may harm his business, such as he 
may want to change the product, or he may want to do a different 
kind of business, or whatever it might be, if it is a reasonable case, he 
can rebut it. 

In other words, to make it clear, the prima facie case raised is that 
the supplier has interfered with the dealer’s freedom of choice in 
operating his business. 
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Mr. Maletz, I think this is the important point. The prima facie 
case raised is that the supplier has interfered with the dealer’s free- 
dom of choice in operating his business, and that is the only prima 
facie case that is established. And the simple cancellation for some- 
thing else is not a part of this bill. 

Does that perhaps more clearly answer it? 

Mr. Matetrz. Thank you very much. It does. 

Mr. Quieter. I am thinking of a distinction in my own mind, and 
T do not know whether it is valid or not, between the right to be able 
to cancel a franchise, once it is granted, and the obligation for a 
manufacturer or a distributor to be required to renew it. 

Mr. Roosrvert. All right. Let me spell that out. 

The CuarrmMan. We will have to suspend for now, as they are taking 
the vote on the farm bill, and we will have the meeting reassembled 
at 2 o’clock. 

We hope we will be able to finish your testimony and that of Mr. 
Bison, of the National Association of Retail Grocers. 

IT am going to ask you if you can come back this afternoon, Mr. 
Roosevelt, and we will have the balance of your whole statement 
placed in the record. 

Would that be agreeable? 

Mr. Roosevettr. Of course, I would like to explain it in full, but 
T realize the necessity for that, Mr. Chairman, and I will be happy 
to be back at 2 o’clock, and do the very best I can to summarize it 
briefly. 

(The balance of Representative Roosevelt’s prepared statement is 
as follows:) 

If H. R. 8395 were now law, then the cancellation by Kelvinator, in 
the instance before cited, would raise a prima facie case of illegality 
in Mr. Richmond’s favor and against Kelvinator. Kelvinator would 
then have the burden of proving that the cancellation was for good 
cause and was not in retaliation for Mr. Richmond’s switch from deal- 
ing in Goodrich tires to selling United States Rubber Co. products. 

Section 4 of the Clayton Act (15 U. S. C. 15) provides that any 
person injured in his business or property by reason of violations of 
the antitrust laws may sue therefor “and shall recover threefold the 
damages by him sustained, and the cost of suit, including a reasonable 
attorney’s fee.” There is no provision however for the recovery of 
cost of suit and a reasonable attorney’s fee in the event the plaintiff 
obtains equitable relief. 

When an action at law for treble damages is brought, and even if 
it should be concluded successfully for the plaintiff, the unfair com- 
petition is not necessarily stopped thereby, but often continues. How- 
ever, in a proceeding for equitable relief under the antitrust laws 
brought by virtue of the provisions contained in section 16 of the 
Clayton Act (15 U. S. C. 26) permanent relief is afforded and fair 
competition is automatically restored. Both the public interest and 
the complainant’s advantage are often better served by injunctive re- 
lief than by mere damages. It appears far more in the public in- 
terest that competition be restored and relief permanently afforded the 
plaintiff than the award of pecuniary compensation, even if trebled. 

Unfortunately, however, and I submit, unfairly, in an action in 
equity for injunctive relief, the complainant not only does not recover 
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any damages, but may be obligated to bear the costs of litigation as well 
as the expense of paying the attorney’s fees. Therefore, under the 
present law, there 1s a great incentive for the plaintiff to seek the re- 
covery of damages rather than pray for permanent equitable relief. 

That is the reason for section 2 of H. R. 8395 which proposes to 
amend section 4 of the Clayton Act by providing: 

In any case where equitable relief is granted, the plaintiff shall recover from 
the defendant his cost of suit, including a reasonable attorney’s fee. 

I submit that this amendment is eminently fair and just and is en- 
tirely consistent with, and strengthens the public policy behind private 
antitrust law enforcement. 

The second amendment in my bill to section 4 of the Clayton Act 
is based upon the sound principle that one of our best and most effi- 
cient means of antitrust enforcement is private antitrust enforcement. 

It once was supposed that the provision for treble damages might 
make the antitrust laws self-enforcing. The theory was that a po- 
tential wrongdoer would be deterred by the threat of a large judgment, 
while the lure of treble damages would furnish incentive for an ag- 
grieved party to bring suit. Industries were thus expected to police 
themselves. However, it would be extravagant to say that the anti- 
trust laws have become self-enforcing or that businesses are piously 
policing each other. The Office of the Director of the Administrative 
Office of the United States Courts for the fiscal year ended June 30, 
1955, shows the following figures for new antitrust cases: 
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In order to encourage the maximum enforcement of the laws, 
provisions can be found among the statutes passed by the Congress 
in which informers are given a portion of the fines recovered. Thus, 
title 19, United States Code, section 1619, provides that informers of 
violations of the customs or navigation laws be awarded 25 percent of 
the net amount recovered. A 50-percent award is provided for infor- 
mation of the violation of the laws relating to the exportation of 
narcotics, by title 21, United States Code, section 183, and according 
to title 21, United States Code, section 199, the Commissioner of Nar- 
cotics may pay informers. 

By the act of March 2, 1863, which was later amended by the act 
of December 23, 1943, and is now codified as title 31, United States 
Code, sections 231-232, informers may bring suit on behalf of the 
Government and themselves to recover double the amount of damages 
caused the United States by persons making false claims against the 
Government, plus $2,000. In such suits the court may award to the 
person who brought it, an amount which in the judgment of the court 
is fair for disclosing the information. These sections of the Code 
were enacted, according to the case of United States v. Baker-Lock- 
wood Manufacturing Company (138 F. 2d 43), to insure vigorous 
prosecution of suits to recover damages for frauds perpetrated 
against the Government and to guard against laxity of the Govern- 
ment enforcement officers. 
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From this we can find statutory precedents somewhat analogous © 
to certain features of H.R. 8395. “ i 

According to the rulings of the courts, the grant to persons injured |] 
through an unlawful combination or conspiracy in restraint of com- © 
merce of a cause of action was for the purpose of multiplying the © 
agencies which would help enforce the antitrust laws and, therefore, _ 
make them more effective (Maltz v. Saw, 134 F.2d 2). They are said 
to be designed to supply an auxiliary force of private investigators 
to supplement the Department of Justice in law enforcement (Wein- 
berg v. Sinclair Refining Company, 48 F. Supp. 203), and to aid in 
achieving the broad social objectives of the acts (Fanchon & Marco v. 
Paramount Pictures, 100 F. Supp. 84). 

At present, however, the cost to the plaintiff of such private anti- 
trust law enforcement is so great that it has become out of the reach 
of the average citizen who has been harmed and damaged by viola- 
tions. Suits can only be undertaken by wealthy and affluent plaintiffs. 
It has been estimated that the plaintiff’s costs of suit and his attorneys’ 
fees in an antitrust action may, and often does, run as high as a half 
million dollars. One of the defendants in the Hartford-E'mpire case ~ 
(1945) spent approximately $900,000 in the trial of the case in the © 
district court, and an estimated $500,000 to $800,000 in appealing 
the case to the Supreme Court. The expenditures of the other seven 
corporate defendants in the case were not known, but were estimated 
to be in excess of $1 million, according to the staff report to the © 
Monopoly Subcommittee of the House Committee on Small Business, ~ 
79th Congress, 2d session (1946), pages 248-255, entitled, “United 
States versus Economic Concentration and Monopoly,” Monograph 
No. 16, Antitrust in Action, issued by the Temporary National Eco- 
nomic Committee, 76th Congress, 3d session (1941), page 80, states 
that the legal expense of the defendants in the Madison Oil case (1940) 
was somewhere between $2 million and $2,500,000, and in the Cement 
case (1948), it is estimated that the defendant companies alone spent 
over $11 million. It takes, therefore, not only a courageous man, but |~ 
a wealthy one as well to embark upon an antitrust case to fight rich | 
and powerful corporations with apparently unlimited resources. The 


ordinary plaintiff, however, whether courageous or not, has no choice 


whatsoever for he does not possess the means and the financial resources 
to bring his case to trial. 

The plaintiff usually finds it difficult to prove that defendants have 
violated the antitrust laws. Although section 5 of the Clayton Act 
(15 U. S. C. 16) permits a treble-damage plaintiff to introduce a 

rior Government decree or judgment against the same defendants, 


it should be noted that such prior judgment or decree is only prima | 
facie and not conclusive evidence and, if defendants come forward |— 
with evidence tending to disprove the plaintiff’s claim, the burden | 


then shifts to the plaintiff to prove his case (Zmich Motors Corp. | 
v. General Motors Corp., 340 U. S. 558 (1951) ; Theatre Enterprises 
v. Paramount Film Distribution Corp., 346 U.S. 537 (1954) ). 

The proof of violation of the antitrust laws, formidable a task as it 


may be, is only the first.step. No matter how conclusively the plain- | 
tiff may establish this phase of his case, it will avail him nothing unless | 


he also alleges and proves private damages to his business or property 
(Foster & Kleiser Company v. Special Site Sign Company, 85 F. 2d. 
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742 (C. C. A. 9th 1936)). Such injury must have resulted directly 
from the defendant’s violations of the antitrust laws (Conference of 
Studio Unions v. Loew's Inc., 193 F. 2d 51 (C. A. 9th 1951) ). 

It should also not be overlooked that consent decrees and judgments 
on pleas of nolo contendere, however, have been held not to constitute 
“a final judgment or decree,” and thus they do not provide a basis for 
treble damage suits. Violators of the antitrust laws frequently are 
concerned more about treble damage suits than about public penalties, 
and they accordingly are quite willing to accept court settlements 
which preclude private liability. 

Thus, the inherent difficulty in proving a private antitrust case can, 
perhaps in a small measure, be appreciated. 

To being therefore, private antitrust enforcement within the reach 
and means of all who may be injured as a result of violations, my 
proposed bill amends section 4 of the Clayton Act by providing that 
the plaintiff may request the court to determine and certify whether his 
cause of action is founded upon a showing of probable cause. If the 
court does make such a finding and certifies that the action is so based 
on probable cause, then the plaintiff, even if he should not win a final 
judgment, is entitled to recover from the United States his cost of 
suit and reasonable attorneys’ fees in the event that such expenses 
would impose undue hardship upon the plaintiff if borne by himself. 

I submit that this provision is not in any way a radical departure 
from established antitrust policy. For instance, the Department of 
Justice or the Federal Trade Commission themselves in practice al- 
ways make their own determination of whether an antitrust complaint 
has probable cause by making the decision of whether or not the action 
or prosecution should be instituted. And, of course, if the Govern- 
ment loses the final judgment, the Government must still bear the cost 
of the suit. If, of course, the law provided that the Attorney Gen- 
eral or the Chairman of the Federal Trade Commission had personally 
to pay the cost of every suit lost, then we would have no public anti- 
trust enforcement whatsoever. The public is willing and asked to pay 
the cost of suits lost by the Government because it knows that once the 
Department of Justice or the Federal Trade Commission has decided 
that there is probable cause, then the same should be diligently prose- 
cuted without fear of what might happen if the final judgment is in 
favor of the defendant. 

Under my proposed bill the same decision as to whether there was 
or was not probable cause could be made in private antitrust suits by 
the court. And it is clear that once the court has found probable 
cause, then the plaintiff should be given the means to prosecute his 
action, if he cannot bear the cost himself, or if he cannot bear it with- 
out suffering undue hardship. 

I think it safe to say that the resulting public antitrust enforcement 
from private litigation will be just as cheap, if not cheaper than our 
present Government enforcement. For instance, since 1915, the Fed- 
eral Trade Commission has expended approximately $22 million on 
antimonopoly work. Of the cases filed during this period by the 
Federal Trade Commission, the Government has lost approximately 
one-half. In other words, the public has paid $11 million for anti- 
monopoly cases, which although based upon probable cause were never- 
theless lost by the Government. At the present time the average cost 
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for handling an antimonopoly case filed by the Department of Justice 
is approximately $125,000. It is difficult to conceive that the average 
cost under my proposed amendment to section 4 of private antitrust 
enforcement could equal this amount. 

In this connection it is important, I believe, to point out that, 
actually, the amount which my proposed bill would allow the unsuc- 
cessful plaintive to recover from the Government would give him 
only a very small part of the expenditures which he would have had 
to pay in connection with his suit. As an example, the Antitrust 
Bulletin of the Department of Justice for March 19, 1956, reports that 
in the case of the United States v. the United Shoe Machinery Corp., 
the Government filed its bill of cost in the amount of $53,843.93. 
These costs were only for briefs, photostats, court reporting, deposi- 
tions and witness fees and mileage. This represented a small part of 
what must have been the Government’s full cost for the prosecution 
of this case. Yet the court allowed the Government only the total 
sum of $850.86 as the costs recoverable. 

I believe that the members of the Judiciary Committee would also 
agree with me that the courts have been very strict in their interpreta- 
tion of “reasonable attorneys’ fees” in connection with antitrust litiga- 
tion. In fact the complaint of practicing lawyers is that the fees 
awarded them in successful antitrust cases do not compensate them for 
the work and time they must spend on the cases. The granting of 
costs of suit and a reasonable attorney’s fee in my bill, therefore, is 
not going to encourage “strike suits” or unjustly enrich attorneys. 

Judge Wyzanski expressed the philosophy of the antitrust laws in 
these terms: 

Concentration of power, no matter how beneficial they appear to have acted, 
nor what advantages they seem to possess, are inherently dangerous. * * * And, 
the preservation of any unregulated monopoly is hostile to the industrial and 
political ideals of an open society founded on the faith that tomorrow will 
produce a better than the best. 

To properly implement this basic philosophy, Congress has given 
private individuals the right to bring civil actions if they are damaged. 
This being so, it appears eminently right and just, as an aid in achiev- 
ing the broad social objectives of the statutes, to make this possible by 
supplying the financial means for the cost of the suit and a reasonable 
attorney’s fee, especially in view of the established fact of the relative 
great cost to an average person. However, it should be observed that 
this amendment is not brought into operation, should the complainant 
prevail, for in such cases, the costs would be shifted to the defendants. 
It is only when three circumstances are all present, that this amend- 
ment could be called into possible action, namely, (1) the plaintiff 
lost his case, (2) the court that tried the case certifies that the suit 
was founded upon probable cause, and (3) the plaintiff cannot bear 
the expenses involved without suffering undue hardship. 

There is another important point to be made in connection with 
this proposed amendment to give private parties adequate resources 
to institute suits for antitrust violations. It is namely that the 
present procedures and enforcement policies of the Department of 
Justice and the Federal Trade Commission are inadequate to achieve 
effective and permanent relief for the public and for individuals 
harmed by antitrust law breaches. For instance, in the petroleum 
industry complaints by gasoline retail dealers of exclusive dealing 





TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 127 


and discriminatory pricing practices on the part of the major oil 
company suppliers have not only persisted over a period of 15 years 
but hi ave actually increased in volume. I think we must all candidly 
admit that certainly in this field, Government eee of the 
antitrust laws has been a real failure. In some cases, this has been 
the fault of the Government. For instance, shes this spring the 
Federal Trade Commission advised gasoline operators that they would 
not even investigate complaints of price discrimination because it 
felt the Supreme Court in the Standard Oil of Indiana case had 
declared such discriminations lawful. Yet, when an individual re- 
tail operator brought his own action in Connecticut alleging such dis- 
criminatory pricing practices, the court found that they were illegal. 
We must therefore give the greatest encouragement to such private 
antitrust actions for “they are the public’s only safeguard against the 
Government’s refusal or neglect to take action and | vigorously to en- 
force the antitrust laws. 

In other cases, however, the failure of antitrust enforcement cannot 
be blamed on the Department of Justice or on the Federal Trade 
Commission. For instance, and again I use the petroleum industry as 
an example, the Government filed in 1940 a complaint against all 
the major oil companies and their affiliates alleging comprehensive 
monopolistic practices and asking for full relief. The complaint was 
certainly based upon probable cause and the relief was greatly needed. 
There was, however, one insurmountable problem to the Government 
in prosecuting its case. There was no convention hall, much less a 
courtroom, large enough to hold all of the defendants, their attorneys, 
and the witnesses. As a result, the Government was finally obliged to 
dismiss its complaint without, of course, prejudice to bring individu- 
al actions. Yet, even now the Government has been unable to pre- 
pare or to bring these necessary suits. 

There are more than 3 million small businesses in our economy. 
The maintenance of the he alth, growth, and survival of small enter- 
pr ises are vital to the country’s strength and welfare. Free enterprise 
makes available to individuals the opportunity to try their talents and 
abilities in new ventures. 

[ think, therefore, it is clear that the only way we can get effective 
public antitrust enforcement and relief in this situation—and in many 
ot hers—is to give to the thousands of individual complainants harmed 
by monopolistic practices, the ability, resources, and encouragement 
necessary to enable them to file and diligently prosecute their own 
private actions. 

Being fully cognizant of the very high standing of the members of 
this committee as able attorneys and experienced legislators, and not 
being trained in the field of jurisprudence, I appeal to you to con- 
sider the proposals embodied in this bill favorably. I ask this because 
of my own personal knowledge of the problems and needs that this 
bill attempts to resolve, and it is merely my sincere attempt and en- 
deavor to bring forth remedies for the situation. If, in your better 
judgment, you deem it advisable to rephrase or redraft some of the 
language employ ed, it will meet with my complete approval as long 
as the main purposes of the bill are achieved. Words are merely 
vehicles of thought and my great interest is to arrive at the desired 
destination. 
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Mr. Chairman, I trust that my bill for freedom of choice in trade 7 
will not be regarded as partisan, in either the economic or political 7 
sense. Because I believe it is based upon sound principles and in re- | 
sponse to just complaints, I hope it will have the support of both big 
business and small business, of both Democrats and Republicans. — | 

If this bill is passed, the 84th Congress will have done much to |” 
secure the position of independent small business in the framework of |~ 
free American trade. ; 

(Whereupon at 12:10 p. m., a recess was taken until 2 p. m. of that 
same day.) 

AFTERNOON SESSION 


The CHamman. You may proceed, Mr. Roosevelt. I think the 
members will gradually drift in. i 
Mr. Roosevett. Thank you, Mr. Chairman. I will. | 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE 26TH CONGRESSIONAL DISTRICT OF THE | 
STATE OF CALIFORNIA; ACCOMPANIED BY EVERETT MacINTYRE | 
AND GEORGE ARNOLD—Resumed 


I have tried to condense during the time that we broke up, the rest 
of my statement, and I will proceed with the condensation, but with 
the hope that the committee will have a chance to look at the full 
record, sir. 

The CuarrmMan. What page did you get up to? 4 

Mr. Roosrveir. Page 6. I had gotten about as far as the second | 7 


paragraph. 

The Cuarmman. Thank you. 

Mr. Roosevetr. Section 4 of the Clayton Act (15 U.S. C. 15) pro- |) 
vides that any person injured in his business or property by reason 
of violations of the antitrust laws may sue therefor “and shall recover | ~ 
threefold the damages by him sustained, and the cost of suit, includ- | 7 
ing a reasonable attorney’s fee.” There is no provision, however, for | 
the recovery of cost of suit and a reasonable attorney’s fee in the | ~ 
event the plaintiff obtains equitable relief. 4 

However, the public interest and plaintiff’s advantage are often 
better served by injunctive relief than by mere damages. That is the 
reason for section 2 of H. R. 8395, which proposed to amend section 
4 of the Clayton Act by providing, in any case where equitable relief 
is granted, the plaintiff shall recover from the defense his cost of 
suit, including a reasonable attorney’s fee. 

I submit that this amendment is eminently fair and just, and is 
entirely consistent with and strengthens the public policy behind 
private antitrust law enforcement. RS 

The Cuarrman. In other words, where the private individual pro- 
ceeds by way of injunctive relief, he gets nothing- 

Mr. Roosrvetr. That is correct. 

The Cuairman. By way of compensation for counsel, beyond the in- 
junction he may get 

Mr. Roosrvetr. That is correct. y 

The Cuarrman. If he sues for treble damages, of course, he gets F7 
relief 

Mr. Roosrvett. That is right, sir. 
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The Cuarrman. Along those lines. 

In other words, he gets reasonable counsel fees. 

Mr. Roosrvetr. Therefore, it leads him into suing for damages, as 
against the injunctive process, and as I think I brought out In my 
statement, there are advantages in permanently stopping the bad 
public po: icy. 

The Cuarrman. Of course, when a person obtains treble damages, 
those damages are taxable under the income tax laws. Do you know 
that ¢ 

Mr. RoosEvett. Yes, I realize that. 

The CuatrMan. The full amount of the recovery is taxable. 

Mr. Roosevetr. Yes, sir, I think that is true, and that might be 
something also. 

did not go into that, frankly, because I was trying to develop 
the other side of it. 

The second amendment in my bill to section 4 of the Clayton Act 
is based upon the sound principle that one of our best and most 
efficient means of antitrust enforcement is private antitrust enforce- 
ment. 

Now, Mr. Chairman, I am getting into what my chairman said was 
perhaps something a little bit novel and new. 

I think the previous part is perhaps not so novel, and I recognize 
as 1 go on here that this 1s at least a debatable point of view, but I want 
to emphasize the principle that I am talking about, rather than the 
method. 

To bring, therefore, private antitrust enforcement within the reach 
and means of all who may be injured as a result of violations, my pro- 
posed bill amends section 4 of the Clayton Act by providing that the 
plaintiff may request the court to determine and certify whether his 
cause of action is founded upon a showing of probable cause. If 
the court does make such a finding and certifies that the action is so 
based on probable cause, then the plaintiff, even if he should not win a 
final judgment, is entitled to recover from the United States his cost 
of suit and reasonable attorney fees in the event that such expenses 
would impose undue hardship upon the plaintiff if borne by him- 
self. 

And I might add there, Mr. Chairman, that in our records of our 
subcommittee, there are many, many statements by those who appeared 
before us, that they could not prosecute their suit because they knew 
that they could not stand the cost of such suit against the large cor- 
poration that they would have to be filing against. 

[ submit that this provision is not in any way a radical departure 
from established antitrust policy. For instance, the Department of 
Justice or the Federal Trade Commission themselves in practice al- 
ways make their own determination of whether an antitrust complaint 
_ probable cause by making the decision of whether or not the action 

r prosecution should be instituted. And, of course, if the Govern- 
ment loses the final judgment, the Government must still bear the cost 

of the suit. If, of course, the law provided that the Attorney General 
or the Chairman of the Federal Trade Commission had personally 
to pay the cost of every suit lost, then we would have no public anti- 
trust enforcement whatsoever. The public is willing and asked to 
pay the cost of suits lost by the Government because it knows that once 
the Department of Justice or the Federal Trade Commission has de- 
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cided that there is probable cause, then the same should be diligently 
prosecuted without fear of what might happen if the final judgment i is 
in favor of the defendant. 

Under my proposed bill the same decision as to whether there was or 
was not probable cause could be made in private antitrust suits by the 
court. And it is clear that once the court has found probable cause, 
then the plaintiff should be given the means to prosecute his action, if 
he cannot bear the cost himself, or if he cannot bear it without suffer- 
ing undue hardship. 

Mr. Harkins. Excuse me, Mr. Roosevelt. 

Mr. Roosrverr. Yes, sir. 

Mr. Harkins. What are the elements that must be shown to deter- 
mine whether the plaintiffs suit is found upon a showing of probable 
cause? Will he show probable cause simply by showing that he has 
been threatened or that he has been cut off, or must he show, in addi- 
tion, that the requisite effect on competition will be established in this 
case ? 

Mr. Roosrvetr. I think he would have to show every element that 
he was complaining about. 

Mr. Harkins. Every element ? 

Mr. Roosrverr. Every element. 

Mr. Harkins. Both the threat and the probable effect? 

Mr. Roosrverr. The threat and the amount of competition, and 
everything else that was in his pleading. 

In this connection, it is important, I believe, to point out that ac- 
tually the amount which my proposed bill would allow the wnsuccess- 
ful plaintiff to recover from the Government 

The CHairman. I think your criterion is too severe. I do not think 
a man would have to show all that to show probable cause. 

Mr. Roosrvevr. Let me put it this way: He would at least have to 
show, I think the judge could require him to show that there was a 
probability that each allegation which he had made could be sustained. 

The Cuarmman. That would be better. 

Mr. Roosrverr. As an example, the Antitrust Bulletin of the De- 
partment of Justice, for March 19, 1956, reports that in the case of the 
United States v. The United Shoe Machinery Corporation, the Govern- 
ment filed its bill of cost in the amount of $53,843.93. These costs were 
only for briefs, photostats, court reporting, depositions, and witness 
fees and mileage. This represented a small part of what must have 
been the Government’s full cost for the prosecution of this case. Yet 
the court allowed the Government only the total sum of $850.86 as 
the cost recoverable. 

Now, if that is true in that case, you can see immediately why a small- 
business man would hesitate to go to court to defend himself. Al- 
though the law gives him the protection, he cannot get it for himself. 

I believe that the members of the Judiciary Committee would also 
agree with me that the courts have been very strict in their interpre 
tation of “reasonable attorneys’ fees” in connection with antitrust liti- 
gation. In fact, the complaint of practicing lawyers is that the fees 
awarded them in successful antitrust cases do not compensate them 
for the work and time they must spend on the cases. The granting of 
costs of suit and a reasonable attorney's fee in my bill, therefore, is not 
going to encourage strike suits or unjustly enrich attorneys. 
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However, it should be observed that this amendment is not brought 
into operation, should the complainant prevail, for in such case, the 
cost would be shifted to the defendants. It is only when three cir- 
cumstances are all present that this amendment could be called into 
possible action, namely, (1) the plaintiff lost his case, (2) the court 
that tried the case certifies that the suit was founded upon probable 
cause, and (3) the plaintiff cannot bear the expenses involved without 
suffering undue hardship. 

There is another important point to be made in connection with this 
proposed amendment to give private parties adequate resources to in- 
stitute suits for antitrust violations. It is, namely, that the present 
procedures and enforcement policies of the Department of Justice and 
the Federal Trade Commission are inadequate to achieve effective and 
permanent relief for the public and for individuals harmed by anti- 
trust law breaches. For instance. in the petroleum industry com- 
plaints by gasoline retail dealers of exclusive dealing and discrimina- 
tory pricing practices on the part of the major oil company suppliers 
have not only persisted over a period of 15 years but have actually 
increased in volume. They have not decreased; they have increased. 

As an example, early this spring the Federal Trade Commission ad- 
vised gasoline operators that they would not even investigate com- 
plaints of price discrimination because it felt the Supreme Court in 
the Standard Oil of Indiana case had declared such discriminations 
lawful. Yet, when an individual retail operator brought his own 
action in Connecticut alleging such discriminatory pricing practices, 
the Court found that they were illegal. We must therefore, 1t seems 
to me, give the greatest encouragement to such private antitrust ac- 
tions for they are the public’s only safeguard against the Government’s 
refusal or neglect to take action and vigorously to enforce the antitrust 
laws. 

There are more than 3 million small businesses in our economy. The 
mi mo nee of the health, growth, and survival of small enterprises 

‘vital to the country’s strength and welfare. Free enterprise makes 
avi vail ible to individuals the opportunity to try their talents and abili- 
ties in new ventures. 

I think, therefore, it is clear that the only way we can get effective 
public antitrust enforcement and relief is to give to the thousands of 
| ndividual complainants harmed by monopolistic practices, the ability, 
resources, and encouragement necessary to enable them to file and dili- 

rently prosecute their own private actions. 

Being fully cognizant, Mr. Chairman, of the very high standing of 
the members ‘of this committee as able attor ne ys and e xper ienced levis- 
lators, and not being trained in the field or jurisprudence, I appeal to 
vou to consider the proposals embodied in this bill favorably. I ask 
this because of my own personal knowledge of the problems and needs 
that this bill attempts to resolve, and it is merely my sincere attempt 
and endeavor to bring forth remedies for the situation. If. in your 
better judgment, you deem it advisable to rephrase or redraft some of 
the language employed, it will meet with my complete approval as long 
is the main purposes of the bill are achieved. Words are merely ve- 
hicles of thought and my great interest is to arrive at the desired 
destination. 
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Mr. Chairman, may I emphasize that if there are other ways which 
can be found, I hope that I may have the privilege of working with 
the committee in finding these other ways. 

Mr. Chairman, I trust that my bill for freedom of choice in trade 
will not be regarded as partisan, in either the economic or political 
sense. It has resulted from nonpartisan hearings by our committee, 
and a unanimous nonpartisan report by the committee on both sides. 

Because I believe it is based upon sound principles and in response 
to just complaints, I hope it will have the support of both big business 
and small business, of both Democrats and Republicans. 

If this bill is passed, Mr. Chairman, I believe that the 84th Congress 
will have done much to secure the position of independent small busi- 
ness in the framework of free American trade. 

I thank you, sir. 

The Cuarrman. I would like to say, Mr. Roosevelt, that you have 
displayed wisdom in your statement, and patience and cooperation 
with reference to your attitude toward this committee. 

I want to also state for the record that our staff and the members of 
your staff, notably Mr. McIntyre and Mr. Arnold, have been working 
in closest harmony and cooperation for the good of both your com- 
mittee and this one. 

Mr. Rooseveir. Thank you, Mr. Chairman, very much. 

The CuatrmMan. Thank you very much, Mr. Roosevelt. 

Our next witness is Mr. Bison of the National Association of Retail 
Grocers. 

Mr. Bison, we are very glad to have you. You are not a newcomer 
here. You have appeared a number of times before this committee. 


We always welcome your appearance, and we always profit by your 
statements. 


STATEMENT OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. Thank you, Mr. Chairman. It is always a privilege to 
appear before your committee because we have the highest re egard for 
you as chairman and each and every member of your - committee, and 
each member of your staff. 

I might say that we have spent some time preparing this statement 
for the committee in the hope and expectation that it would aid you 
in considering this legislation. I understand, however, you face some- 
what of a time limitation, so I would like, with your permission, Mr. 
Chairman, to omit certain portions of this statement which I think 
possibly you may have heard before, but to read other portions which 
I think are new, though they may not be to you. If that is agreeable 
to you, I will try to cooperate. 

The Crairman. That is perfectly agreeable, and your complete 
statement will be placed in the record at the very inception here. 

Mr. Bison. Thank you very much. 

(The statement referred to is as follows :) 


STATEMENT BY HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


The National Association of Retail Grocers represents independent food 
market operators across the Nation. Its membership includes small- and medi- 
um-size stores as well as large supermarkets. 
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Founded in 1893, the association is a federation of 42 State associations with 
363 local affiliates. Next year it will hold its 57th annual convention in Los An- 
geles, Calif. The headquarters of the association is at 360 North Michigan 
Avenue, Chicago. My address is 917 15th Street NW., Washington, D. C. 

On June 19 of this year, the Robinson-Patman Act will be 20 years old. Within 
the two decades of its existence it has become perhaps the most prominent anti- 
trust law entirely related to distribution practices. As with practically every 
antitrust law, it arose out of a need to prevent recurrent abuses of economic power 
which threaten the competitive system. House Report No. 2287 described its 
purpose, as follows: 

“The purpose of this proposed legislation is to restore, so far as possible, equal- 
ity of opportunity in business by strengthening antitrust laws and by protecting 
trade and commerce against unfair trade practices and unlawful price discrimi- 
nation, and also against restraint and monopoly for the better protection of 
consumers, workers, and independent producers, manufacturers, merchants, and 
other businessmen.” 

Today, as a result of a decision by the Supreme Court (Standard Oil Co. v. 
Federal Trade Commission, 340 U. 8. 231) the Robinson-Patman Act is in a seri- 
ously weakened condition. Under an interpretation which the Supreme Court 
reached in this case, a justification was created permitting discriminations which 
can injure competition substantially or tend to create a monopoly. What this 
means in concrete terms can best be explained by considering the application of 
the act to price discriminations. 

Section 2 (a) of the law makes it unlawful for a person engaged in interstate 
commerce to discriminate in price between different purchasers provided : 

(1) He acted in the course of interstate commerce ; 

(2) The purchase involved either the same commodity or commodities of 
like grade and quality ; 

(3) The commodity or commodities were sold for use, consumption, or re- 
sale within the United States, its Territories, or possessions ; 

(4) The differential in the prices paid by purchasers exceeds due allow- 
ance for differences in the cost of manufacture, sale, or delivery that arise 
from differing methods of sale or delivery and differing quantities purchased 
by each purchaser ; 

(5) The difference in prices charged was not in response to changing con- 
ditions affecting the market or the marketability of the goods sold; 

(6) The probable effect of the discrimination is to lessen competition sub- 
stantially or tend to create a monopoly in any line of commerce, or to injure 
competition with the seller, a favored buyer, or the customers of either of 
them. 

However, under the act as presently interpreted a price discrimination between 
different purchasers which meets these conditions is nevertheless permissible 
when given to meet competition in good faith. H. R. 11 proposes to amend the 
act so that meeting competition will not constitute a defense in the face of af- 
firmative proof that the probable eeffct of the discrimination is to injure compe- 
tition substantially or tend to create a monopoly. In other words, the bill would 
make the defense of meeting competition inapplicable in a case where the Fed- 
eral Trade Commission shows by affirmative proof that substantial injury to com- 
petition is likely to result from the discrimination. 

Ac the outset it will be helpful to make clear that H. R. 11 does not prohibit 
meeting competition. The right of competitors to do this is basic in our eco- 
nomie system. What the bill does prohibit is confined to the meeting of compe- 
tition by means of a discriminatory practice which is likely to result in seriously 
injuring the competitive system. The burden of proving such injury is on the 
Federal Trade Commission. Hence the bill does not deny to anyone the right to 
meet competition. 

There are many instances where a right, which is good in and of itself, 
becomes an evil when exercised in a manner that injures the public. The right 
of free speech, for instance, does not license anyone to yell “fire” in a crowded 
theater just to see those present scramble out of their seats. Most if not all 
of the rights we as a free people enjoy are conditioned in a way that recognizes 
and accompanying duty to others and particularly to the public interest. 

Surely, if it is shown that the probable result of a discrimination is to injure 
competition substantially, there is no legitimate justification for permitting the 
practice. But that is not the law today insofar as discriminations under the 
Robinson-Patman Act are concerned. The Supreme Court has held that meet- 
ing competition is a complete defense to a charge of price discrimination even 











134 TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


where, in the terms of the act, “the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of 
commerce.” 

This injury standard in practically the same words is used in two other 
sections of the Clayton Act, namely, in section 3 prohibiting certain exclusive 
dealing agreements and in section 7 prohibiting harmful mergers. In both of 
these instances, the prohibited conduct is defined, in terms of effect, on the 
basis of whether it may substantially lessen competition or tend to create a 
monopoly in any line of commerce. This raises a strange anomaly for the 
Clayton Act prohibits exclusive dealing agreements and mergers when their 
effect may be substantially to lessen competition or tend to create a monopoly, 
but permits discriminations having the same injurious effect. 

It is difficult to imagine any justification for this inconsistency. If it is in the 
public interest to protect the competitive economy from probable injuries arising 
out of harmful mergers and exclusive dealing arrangements, why is it not 
equally in the public interest to prevent discrimination having the same un- 
desirable effect? 

The purpose of the Clayton Act is to protect the competitive system from 
certain practices which are likely to injure that system. What reason can there 
be then for the act to prohibit some of these harmful practices while allowing 
others? 

Here we find a basic necessity for approving H. R. 11. Essentially, the bill 
restores consistency in the Clayton Act by making the defense of meeting com- 
petition inapplicable in a discrimination case where the evidence shows that 
the probable effect of the practice is to injure competition substantially. In 
principle, it proposes that the controlling consideration of protecting the com- 
petitive economy apply to harmfil discriminations just as it does to harmful 
mergers and exclusive dealing agreements. 

The Supreme Court, in making meeting competition a complete defense, sub- 
stituted “purpose” for “result” as a test for prohibiting injurious discriminatory 
practices. In so doing, the Court gave to unscrupulous buyers the right to ex- 
tract from their suppliers unearned discounts and other price preferences which 
frustrate the basic policy of the act—to protect the competitive economy. H. R. 
11 would prevent this by reestablishing the principle that protecting the com- 
petitive economy from substantial injury is independent of and superior to the 
right of any buyer to receive harmful discriminatory preferences. 

As we have observed, the Supreme Court gave an absolute status to the defense 
of meeting competition. By this is meant that the defense applies irrespective 
and notwithstanding that the probable effect of the discrimination is to injure 
competition substantially or tend to create a monopoly. However, the harm that 
is created by this interpretation cannot be appreciated until consideration is 
given to what constitutes “meeting competition,’ and how far this defense goes 
in permitting harmful discriminations which, without the defense, would be 
prohibited under present law. 

First there is the question of whether it permits meeting a price which is 
discriminatory and illegal under the act. The great weight of opinion on this 
question is that the lawfulness of the price being met is not an absolute condi- 
tion to the defense. The majority report of the Attorney General’s National 
Committee To Study the Antitrust Laws is in accord with this view (p. 182 of 
the report). And in Balian Ice Cream Co. vy. Arden Farms, the United States 
Court of Appeals for the Ninth Circuit held, in an opinion rendered on October 31, 
1955, that it was not incumbent on a defendant in a private suit to establish the 
lawfulness of the prices which it claimed to meet. While the circuit court 
reached this conclusion in the circumstances of the particular case before it, 
there is sound reason to believe that its interpretation will in time become more 
generally applied. 

Some who have considered this matter take the view that anyone charged with 
giving an illegal discrimination who defends himself on the ground that he met 
competition “should be deemed to have met a lawful price unless he knew or 
had reason to believe otherwise” (Attorney General’s committee report, p. 182). 
Under this rule the burden would fall on the Federal Trade Commission (or the 
injured party in a private suit) to prove what lay in the seller’s mind. Consider 
the maze of problems the Commission would have in proving the seller’s state of 
mind when he granted the discrimination. Consider also, that under this inter- 
pretation, a seller faced with a demand for a discriminatory reduction in price 
by a large coercive buyer would be foolish to make a serious effort to determine 
if the price he was meeting was in fact a legal one. Since, in the event the 
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Commission filed a complaint against him, he would be deemed to have met a 
lawful price unless the Commission proved he knew or had reason to believe it 
was illegal, a thorough investigation of his own might only serve to provide the 
Commission with evidence against him. 

Thus, in many instances the seller who is callous or indifferent about treating 
all his customers fairly would be in a safer legal position than the seller who 
conscientiously endeavored to live up to this obligation. Furthermore, it is 
clear that because “lawfulness” of a price being met by means of a discrimina- 
tion is not an essential element of the defense of meeting competition, one harm- 
ful price discrimination can legally justify another and even several others. The 
net result is a law which actually encourages and permits practices that it was 
intended to prevent. 

The meeting competition defense is also broadly interpreted to allow a system- 
atic and continuous discriminatory practice and not just a sporadic or isolated 
discrimination to meet a particular price of a competitor. Furthermore, it is 
also held to allow sellers to use discriminations not alone as a defense to retain 
a customer, but also in an offensive manner to acquire new ones even where the 
seller cuts his price for the favored buyer below that offered to such buyer by 
the seller’s competitor (Attorney General’s committee report, pp. 182-184). 

Therefore, when the broad scope of discriminations permitted under the meet- 
ing competition defense is analyzed it becomes evident that the purpose of the 
act in preventing substantial injuries to the competitive system is seriously un- 
dermined. It is very doubtful if anyone can state in precise terms the limit to 
which a seller can use the defense of meeting competition as a justification for 
granting harmful discriminations. Unless H. R. 11 is passed it may never be 
possible to know this. But this much seems certain. There will be a gradual 
extension of the discriminatory practices legalized under the protective mantle 
of the defense. An instance showing this trend to be already at work is that 
despite the fact that the Supreme Court’s opinion in the Standard Oil case 
expressly referred seven times to sellers meeting a competitor’s “lawful” price, 
there is, as has been shown at least one Court decision holding that lawfulness of 
a competitor’s price is not an essential element for justifying a price discrimina- 
tion on the grounds of meeting competition. And the broad interpretation of 
the defense recommended by a majority of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws, previously mentioned, will certainly tend 
to persuade the courts to follow a rule of great liberality in permitting sellers 
to justify discriminations otherwise prohibited by the act. Inevitably a rising 
tide of harmful discriminations will circumvent the law unless the act is amended 
to reestablish as a test of prohibition probably substantial injury to competition 
irrespective of private motivation. 

The importance of H. R. 11 in preserving competitive opportunity in retail 
food distribution cannot be separated from the overall purpose of the Robinson- 
Patman Act and the conditions that led to its enactment. 

In the early 1930’s oppressive discriminations had spread throughout the 
economy on such an unprecedented scale that great concern was expressed in 
Congress and elsewhere over the survival of independent merchants, processors, 
and manufacturers. 

As a result, Congress ordered two investigations. The first was conducted by 
the Federal Trade Commission which made its report in 1934. Another was 
conducted by the Patman committee which made its report in 1936. 

The Federal Trade Commission reported as follows: 

“As shown elsewhere, the ability of the chain store to obtain its goods at lower 
cost than independents and of large chains to obtain goods at lower cost than 
small chains is an outstanding feature of the growth and development of chain 
store merchandising. These lower costs have frequently found expression in the 
form of special discounts, concessions, or collateral privileges which were not 
available to smaller purchasers * * *, 

“There were interviews with 129 manufacturers in the grocery group, 76 of 
which admitted that preferential treatment in some form was given. Thirty- 
three of the manufacturers interviewed stated positively that threats and coercion 
had been used by chain store companies to obtain preferential treatment.” 

_The Patman committee report produced additional evidence of substantial price 
discriminations in favor of very large retailers over their smaller competitors. 
It disclosed that over $6 million was paid by manufacturers to one chain in one 
year. These payments were made under the guise of advertising allowances. 

he evidence was overwhelming that price discriminations were so rampant 
is virtually to destroy equality of opportunity to compete in many lines of bnsi- 
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ness. It was agreed by virtually every fairminded person that such condition 
was causing irreparable harm and injury to the political, social, and economic 
interests of the people. 

On June 19, 1936, the Robinson-Patman Act became law. This date marks a 
new era when for the first time a really serious effort was made to protect the 
right of independent business to compete on a basis of fairness and equity with 
all competitors regardless of size. This represented a long step forward for it 
gave full recognition to the fact that in order to preserve free competition, fair 
competitive practiecs must be required as a national policy. 

During the last two decades since the act became law, the retail food distri- 
bution industry has made more progress than during any previous time in its 
history. New, modern, efficient food markets have been established by the 
thousands. Labor saving devices and modern conveniences for shoppers have 
been introduced. This has made it possible to sell the world’s finest foods at the 
lowest possible cost. One of the basic reasons why this country has the most 
efficient food distributions system in the world is that ceaseless competition has 
kept channels of trade open for new business to enter and small business to 
grow. Economie concentration familiar in other industries is unknown in retail 
food distribution. Last year total grocery store sales were $36.9 billion, and 
independent market operators accounted for $22.7 billion, according to Depart- 
ment of Commerce figures. 

Independent food merchant symbolize the Nation’s spirit of individual initia- 
tive and free enterprise. To them this has been a land of opportunity for men 
who like to operate their own business. Many of them are former store managers 
for large interstate chains. If they had not had the opportunity to start a 
business of their own, or were denied an equal chance to succeed in compe- 
tition with their former employers, consumers would have been deprived of the 
benefits they receive today. The competitive system which has flourished in retail 
food distribution has given anyone with a better idea or a more eflicient method 
of operation a chance to try it. This has produced a constant striving for more 
efficiency and better service in food retailing. 

The history of progress in this industry serves to clarify current confusion 
as to whether bigness is good or bad. It demonstrates that harmful concentra- 
tion can be prevented without stifling growth and progress. The question is not 
whether bigness is good or bad. It may be either, depending on the situation. 
The way to determine this is to preserve competitive opportunity so that any 
concern, be it large or small, can be displaced if it becomes too inefficient. The 
best solution is to keep open the channels of opportunity for new and small 
business so that efficiency and not mere size will determine success. Only in 
this manner can private initiative upon which our high standard of living rests 
be maintained, 

What part does the prevention of harmful discriminations against independent 
food market operators play in preserving competitive opportunity in food retail- 
ing? To find the answer to this question, it must be understood that in this 
industry discriminations arise out of an abuse of buying power by large multi- 
unit operators. Proof of this statement is contained in the Federal Trade Com- 
mission report on the subject filed in 1934 previously mentioned. In addition, 
the record of the Government antitrust suit against A. & P. that was tried in 
1945 and 1946 before the United States district court at Danville, Ill, contains 
a wealth of evidence on this point. In an opinion by the United States Court of 
Appeals, Circuit Judge Minton, and now Mr. Justice Minton of the Supreme 
Court, said: 

“One cannot escape the conclusion on the very substantial evidence here, as 
one follows the devious manipulations of A. & P. to get price advantages, that 
it succeeded in obtaining preferential discounts not by force of its large purchas- 
ing power and the buying advantage which goes therewith, but through its abuse 
of that power by the threats to boycott suppliers and place them on its individual 
blacklist, and by threats to go into manufacturing and processing business 
itself, since it already possessed a considerable establishment and experience 
that would enable it to get quickly and successfully into such business if a re. 
calcitrant supplier, processor, or manufacturer did not yield” (173 F. 2d 79, 
83 (1949)). [Emphasis added. ] 

The influence of the ruthless force of discriminations in destroying competitive 
opportunity for independent business is recorded in history beginning with the 
Standard Oil trust in the 19th century and continues right on down to present 
times. Food retailing has felt its evil effects to a considerable degree. And in 
this regard it is important to consider the wide disparity in business size which 
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prevails in this industry. The largest food retailer in the country operates ap- 
proximately 4,100 stores and has annual sales of about $4.3 billion. The buying 
power of this one organization is 4,000 times as large as that of an independent 
retailer with sales of $1 million per year. 

The wide disparity in buying power between business units gives rise to 
serious abuses. Many manufacturers, canners, and processors cannot refuse to 
vield to ceercive demands for price preferences by large buyers since to do so 
would subject them to the loss of a sizable proportion of their market. 

Since the price independent retailers pay a supplier for an item runs on the 
average about 85 percent of its retail price, they cannot withstand the squeeze 
that is produced by a discrimination. 

In a market where the net profit is often only 1 percent of sales, a discrimina- 
tion of only a fraction of a cent on an item can be a serious disadvantage. 

There is no argument against suppliers passing on to large buyers actual 
cost savings reflected in the methods or quantity of their purchases. These price 
differentials are justified, but price discriminations occur where a favored buyer 
pays less for his merchandise because of the coercive influence of his buying 
power on a supplier who cannot afford to deny the favoritism. The act is 
framed to preserve the incentive for market efficiencies by allowing cost savings 
to be reflected in lower prices to purchasers. That market efficiencies have been 
preserved under the act for the last 20 years is conclusively demonstrated by the 
progress made in food retailing over this period. 

Opposition to H. R. 11 centers around several arguments, some of which are 
directed against the Robinson-Patman Act itself. It is necessary, therefore, 
to examine these. In the remaining part of this statement, we shall state the 
major arguments advanced in opposition to H. R. 11 and present our answer 
to each charge. 

1. The Robinson-Patman Act is in conflict with the Sherman Act 

inswer.—There are two possible meanings that can be given to this charge. 
The first is that the Sherman Act prohibits a course of conduct which the Robin- 
son-Patman Act requires. Plainly, this is not so. The Sherman Act prohibits 
a contract, combination, or conspiracy in restraint of trade, and monopolizing 
or an attempt to monopolize any part of trade or commerce. Despite the dis- 
torted attacks and misrepresentations leveled against the Robinson-Patman Act, 
no one to our knowledge has seriously alleged that the Robinson-Patman Act 
requires or permits a combination or conspiracy in restraint of trade, monopoli- 
zation, or an attempt to monopolize. There cannot be any conflict between these 
two statutes based on such a premise. 

Is it possible then that such conflict exists from the point of view that the ob- 
ject of the Robinson-Patman Act in restraining unfair competition is hostile to 
the purpose of the Sherman Act in promoting competition in open markets? 

To answer this question, we should first look at what Congress intended the 
purpose of the Sherman Act to be. 

A basic consideration was of course the desire to preserve and encourage those 
conditions in the market which give the public the benefits of competition. 
But the object of the Sherman Act was not limited to preventing concerted 
action in restraint of trade or actions that monopolize trade. These were its 
prohibitions in a generic sense, but one of the fundamental purposes of the 
Sherman Act was to help secure equality of opportunity for business regardless 
of size. The Sherman Act, it will be remembered, grew out of the economic 
condition of the times. These conditions were marked by a vast concentration 
of financial power which came into being as a result of combinations familiarly 
known as trusts. The result was that competition was injured, but it was more 
than that which caused concern. Businessmen were driven out of the market 
and the public at large was injured. This oppression on thousands of individuals 
formed a part of the public injury which gave birth to the act. 

The Supreme Court may have had this in mind when in Ramsay vy. Assoc. Bill 
Posters of the U. S. and Canada, et al. (260 U. S. 501, 512), it held that: 

‘The fundamental purpose of the Sherman Act was to secure equality of op- 
portunity and to protect the public against evils commonly incident to destruc- 
tion of competition through monopolies and combinations in restraint of trade.” 
_ It is perhaps significant that Congress did not use the word “competition” 
in the Sherman Act. This may have been because, as is indicated above, Congress 
did not legislate simply in support of an abstract concept, but intended also 
to protect the rights of the people. Certainly one of its concerns was the 
arbitrary use of economic power to force smaller competitors out of business, 
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or to coerce them into selling out or joining with the combination. The right 
of freedom to trade on the part of individuals was manifestly intended to be 
protected by the Sherman Act. 

But let us meet the critics of the Robinson-Patman Act on their own ground 
by assuming that the Sherman Act was devoted to nothing more than requiring 
a state of competition. Can it then be said there is a fatal conflict between these 
laws? The answer is “No” unless you assume that the public is only injured when 
there is a monopolization of trade. This presumes that unrestrained competi- 
tion is not detrimental and herein lies the fallacy that invalidates the argument 
used by those opposed to the Robinson-Patman Act. 

Obviously, where there is a wide variance between the size and financial power 
of competitors, the larger concerns can use predatory competitive methods to 
injure the ability of their smaller competitors to stay in business and compete. 
In other words, a method of competition fair among equals may be very unfair 
if applied where there is inequality of resources. Mr. Justice Brandeis expressed 
this thought in more convincing terms when he said: 

“Unrestricted competition, with its abuses and excesses, leads to monopoly, 
because these abuses and excesses prevent competition from functioning prop- 
erly as a regulator of business. Competition proper is beneficent, because it 
acts as an incentive to the securing of better quality or lower cost. It operates 
also as a repressive of greed, keeping within bounds the natural inclination 
to exact the largest profit obtainable. Unfair and oppressive competition defeats 
those purposes. It prevents the natural development which should attend rivalry 
and which gives success to those who contribute most to the community by 
their development of their own business and the exercise of moderation in the 
exaction of profits. It substitutes devious and corrupt methods for honest 
rivalry and seeks to win, not by superior methods, but by force. Its purpose is 
not to excel, but to destroy.” (The Words of Justice Brandeis, pp. 55—56.) 

Certainly economic history has established the fact that unfair competitive 
practices have themselves brought about a destructive suppression of compe- 
tition detrimental to the general public. Therefore, we find that as a matter 
of fact the Sherman Act and the Robinson-Patman Act complement each other 
for they deal with two phases of the same problem. 


2. Meeting of competition by means of discriminations should be permitted since 
it encourages reduction in consumer prices 


Answer.—The theory of this claim is that price discriminations result in lower 
prices for consumers, and permitting a supplier to meet a competitor’s price 
by such means aids competition and is beneficial to the economy. 

Before examining this claim, it is important to note that no one has yet 
produced a factual case history demonstrating that consumers have benefited by 
allowing the meeting of competition through discriminatory price reductions to 
favored buyers. Those who have used this argument invariably rely on theory 
and have been unable to produce concrete experience to support it. 

This is not surprising in view of the fact that this claim is basically false 
and is predicated on several erroneous assumptions. The first of these is that 
the favored buyer-distributor who receives a lower discriminatory price or an 
unearned allowance will use the advantage to reduce his resale price in a manner 
beneficial to consumers. Actually, since his nonfavored competitors do not 
receive the same proportional price advantage, he is under less economic com- 
pulsion to reduce his resale price than if they were accorded the same treatment. 
The assumption that consumers benefit from discriminations as a matter of 
course cannot be sustained. 

Evidence to the contrary is quite convincing. In a case involving the Auto- 
matic Canteen Co., preferential discriminations were given this buyer in some 
instances amounting to 33 percent lower than prices quoted other competing 
purchasers, yet compensating reductions in its prices did not reach the consumer. 
Instead, the Federal Trade Commission found that it had used the discriminatory 
advantage given it, at least, in part to help attain a dominant position in the 
market. 

Since it may be assumed that competition among rival sellers is the strongest 
force tending to reduce consumer prices, it follows that the best way to promote 
this is to stimulate suppliers to pass price reductions they make to all competing 
buyers on a basis of fairness and equity. It is difficult to understand how giving 
a price advantage on a discriminatory basis to a large powerful buyer, and thereby 
injuring its smaller and weaker competitors, serves to strengthen the com- 
petitive system and benefit consumers. 
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The second false assumption behind the argument on behalf of making “meet- 
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ing competition” a complete defense in a case involving injurious price discrimi- 
nations is that if a seller is denied this defense he will follow the course of not 
reducng his price to any of his purchasers. 

Before reaching the heart of this contention, it should be pointed out that 
contrary to the implied presumption underlying this view, harmful discrimina- 
tory practices are not always entered into on the sellers’ own initiative as a 
matter of self-defense against a competitive price attack. Often an unscrupulous 
buyer will exert pressure on his supplier to discriminate in his favor. 


In the Automatic 


“anteen Co. 


“ase referred to above, the Commission sum- 


marized the buyer’s activities in these terms: “Respondent used various methods 
to induce its suppliers to grant discriminatory prices. One of these was to 
inform prospective suppliers of the prices and terms of sale which would be 
acceptable to the respondent without consideration or inquiry as to whether 
such supplier could justify such a price on a cost basis or whether it was being 
offered to other customers of the supplier. At other times the respondent re- 
fused to buy unless the price to it was reduced below prices at which the particular 
supplier sold the merchandise to others. * * *” (Automatic Canteen Company 
of America v. F. T. C., 346 U. S. 61 (dissenting opinion) ). In instances like this 
a discriminatory price is not a method of meeting competition by a seller, but a 
method of destroying competition by a buyer. 

However, even in circumstances where the seller faces stiff competition, it is 
not true, as Prof. Alfred E. Kahn has pointed out, to assume that if he cannot 
meet the situation by means of discriminatory prices, he will not reduce his 
price at all (report of the Attorney General's National Committee To Study the 
It may be more likely in many situations that competitive 
conditions will force him to lower his price for all his competitive purchasers in 
the market where he wishes to meet the price of a strong competitor. The 
advantage of this method of reducing prices over a discriminatory reduction for 
one buyer only is obviously so much more preferable from an economic point of 
view, that it should be encouraged rather than discouraged. 

Supporters of the view that the defense of meeting competition should be a 
complete defense often concentrate their attention on the lower discriminatory 
price given to the favored buyer. 
if the lower price is a response to competition, the higher price reflects weaker 


Antitrust Laws 186). 


competition, or as 
power * © °, 


the 


However, as Professor Kahn points out: “But 


economist uses the term, some degree of monopoly 
The selective price concession, offered to some buyers only, is at 


best a limited form of price competition, and not necessarily the best kind attain- 
able” (Report of the Attorney General’s National Committee To Study the Anti- 


trust Laws, 186). 


To carry this thought further, it is important to note that a “price discrimina- 
tion” is not synonymous with a “price cut” insofar as the broad economic effect is 


concerned. 


Consumers are as a general rule far more likely to receive the bene- 


fits of price reductions if “price cuts” are available to all competing buyers than 
if “price discriminations” are given to a single buyer who is accorded preferen- 
tial treatment beyond a reflection of cost savings to the supplier in serving him. 


3. The Robinson-Patman Act is a crutch for the ineficient. It favors small buyers 
over large buyers who are more efficient and prevents them from passing the 
benefits of lower costs to consumers. This leads to “soft competition” which 
stifles the competitive process. 

{nswer.—This charge is stated above in somewhat glaring terms. But the sub- 
stance of it may be found in the writings of commentators critical of the act who 
seem to assume that preventing large buyers from gaining discriminatory pref- 
erences penalizes the efficient and subsidizes the inefficient. 

As an example, consider the following statement by Prof. S. Chesterfield Op- 
penheim which is taken from his article entitled “Federal Antitrust Legislation” 
published in the Michigan Law Review, volume 50, June 1952, pages 1200-1201 : 

“The crux of the problem clearly is that the Robinson-Patman Act is not an 


exclusively antitrust statute. 


Provisions aimed at curbing practices believed to 


be unfair methods of price and service competition are intermixed with pro- 
visions aimed at preventing restraint of trade and monopoly. The result has 
been that the enforcement activities of the Commission tend to give artificial pro- 
tection to the individual competitor, thus bringing about the ‘soft’ competition, 
in effect, lends a crutch to the inefficient in the economy.” 

This argument presupposes that buyers who obtain discriminatory price ad- 
vantages from their suppliers are the “efficient” while their competitors who are 


the victims of this practice are the “inefficient.” The most charitable charac- 
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terization of this contention is that it is arrant nonsense. The existence of buying 
power and the willingness to abuse it by extracting unearned price preferences 
from suppliers is no criterion for measuring efficiency. Yet it is the standard by 
which discriminations are gained. 

The Robinson-Patman Act does not favor the small retailer over his large 
competitor any more than do the rules of fair play on the baseball diamond 
favor one team over its rival. The first principl* of competition, whether it 
be in business or in sports, is that no contestant shall be given an unnatural ad- 
vantage or preference which is not given to others. This is an elemental rule 
of fairness, and without it theer can be no contest, no real competition. 

Prevention of discriminations harmful to the competitive economy is in the 
interest of large retail buyers. If such discriminations are permitted the stand- 
ard of ethics in the industry will in time be forced to the level followed by the 
most unscrupulous. No matter how great an advantage a retail buyer is able to 
extract from his supplier, he can never be certain that one of his competitors 
is not getting a greater advantage. Once the determination of prices become sub- 
ject to coercive pressure, furtively applied by buyers, honest and fair dealing 
gives way to distrust, suspicion and deceit. Competition then becomes a race 
where greed is rewarded and oppression is profitable. No business, irrespective 
of size, can prosper in a market embroiled by such barbarian behavior. If, as 
we have shown, the act permits discriminations to meet “illegal” prices, then 
one harmful discrimination wil beget another until the only recourse left for 
both buyers and sellers is to retaliate by adopting the tactics of those who 
choose to abandon the rules for fair or ethical competition. How this state 
of affairs can possibly promote efficiency and serve the interest of consumers is 
difficult to imagine. 

Critics of the act speak of its promoting “soft” competition. This term has 
little meaning and serves only to confuse the basic issues. But even so, why, 
it may be asked, does not the large buyer who receives an unearned price advan- 
tage by reason of size alone have “soft competion” against his rivals who are not 
offered the same advantage? 

If there is any market where “soft”? competition is unknown, it is the retail 
distribution of food and grocery products. Should anyone have any doubt about 
this he need only consult his newspaper and look at the grocery advertisements 
telling the consumer that so-and-so’s store has the lowest prices to town. This 
goes on in thousands of communities across the country 52 weeks of the year. 

Food distribution is one of the principal markets in which the Robinson- 
Patman Act has been actively applied. We have not attempted to calculate the 
percentage of FTC cease and desist orders issued under the Robinson-Patman 
Act which pertained to food and grocery distribution. Nevertheless, we are 
confident that a large proportion of the total number of orders issued by the 
Commission were applied in this particular market. In fact, the act itself was to 
a considerable extent the product of harmful practices in food and grocery distri- 
bution. 

If the Robinson-Patman Act has encouraged so-called “soft” competition, 
why then has this condition not developed in the market where it has had the 
greatest impact? Some detractors of the act assert it promotes “soft’’ compe- 
tition, but they have been unable to offer convincing evidence to support such 
charge. 


4. H. R. 11 is not needed because no defendant charged with a discrimination has 
been successful in justifying his action on the grounds of meeting compe- 
tition 

Answer.—This assertion is not true. Last October, the United States Court 
of Appeals for the Ninth Circuit in Balian Ice Cream Co. Inc. v. Arden Farms Co., 
et al, where an ice cream manufacturer was charged with a geographical price 
discrimination, upheld a lower court finding that its prices were made in good 
faith to meet competition. And, as we have previously pointed out, the court 
of appeals interpreted this defense in the case before it as not requiring the 
defendant to prove he met a “legal” price or that he met “an equally low price.” 

Both of these elements were thought by some people to be essential to the defense 

under the interpretation of the meeting competition defense rendered by the 

Supreme Court in Standard Oil Co. (Indiana) v. Federal Trade Commission 

(340 U. S. 231 (1951)). But the court of appeals in the Arden case said: 

“The court (United States District Court for Southern District of California) , 
however, found that Arden had actually acted in good faith to meet the low 
prices of some of its competitors. This finding is not destroyed because it failed 
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to introduce evidence of the quality of the product of the competitor or the 
quantity of the sales of the competitor. It was not incumbent upon Arden to 
establish, in the circumstances of this case, the lawfulness of the prices which 
it claimed to meet. And, even if Arden had gone beyond technical limits of 
meeting an equally low price of a competitor and placed the price lower than 
any competitor, it would not have been a violation of this statute.” 

While this opinion does not settle the issues involving the essential elements 
of the meeting competition proviso, it indicates that a liberal construction 
widening its application will more than likely be followed. The court of appeals’ 
opinion in the Arden case is the highest authority there is interpreting this 
defense since the Supreme Court’s opinion in the Standard Oil (J/ndiana) case 
5 years ago. With this precedent, others similar to it will follow and the 
Federal Trade Commission, regardless of its present inclinations, will be com- 
pelled to give a broad liberal interpretation to the defense permitting discrimina- 
tions Which it may now consider illegal. 

In further answer to the assertion that H. R. 11 is premature and not needed 
at the present time, we have endeavored to describe in this statement the dan- 
gers of permitting discriminations which injure competition substantially, and 
the need to strengthen the Robinson-Patman Act to protect the competitive econ- 
omy from such injurious practice. Buided by this basic principle, it seems 
illogical to wait until the damage is done to repair the statute. The act was 
intended to preserve the competition system from injury that discriminations 
cause by preventing their harmful effects. 


5. H. R. 11 will interfere with the right of sellers to use delivered pricing and 
thus prevent them from supplying distant markets at competitive prices 

inswer.—The basis of the disagreement here is not over the value of allowing 
sellers freedom to use delivered pricing when not arrived at through conspiracy 
or collusion to fix or stabilize prices. It is generally agreed that delivered pric- 
ing, properly limited to prevent collusive practices, can be a distinct aid to the 
competitive process by giving sellers a chance to develop distant markets. There 
is no wish to interfere with this, and we believe that H. R. 11 does not do so. 

The discriminations which H. R. 11 is concerned with are those evident by 
the prices which buyers actually pay. This is the only relevant price insofar 
as competitive injury is concerned. This is the view of the Federal Trade 
Commission. In its opinion in the National Lead Co. case (docket 5253) the 
Commission said: 

“In addition to charging the respondents with use of unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce, in violation 
of section 5 of the Federal Trade Commission act, the amended complaint, in 
count II, alleges that each of the respondents discriminates in the price of its 
lead pigments as between different purchasers, in violation of section 2 (a) 
of the amended Clayton Act. Certain of the discriminations, it is alleged, occur 
as a result of the use of the zone method of pricing and selling to competing 
customers in the same zone. As stated in the conclusion appended to the find-, 
ings, the Commission is of the opinion that on this phase of the case the complaint 
fails to state a cause of action. This is because the allegations are that each 
of the respondents sells its products in accordance with a delivered pricing sys- 
tem, but the alleged discriminations occur as a result of differing net prices 
received by each of the respondents at its factory. Thus, the complaint does not 
show that the alleged unlawful discriminations as between purchasers located 
in the same zone occur as the result of differences in actual prices at which the 
respondents’ products are sold.” 

It may be seen therefore that the standard of injury by which illegal price 
discriminations are determined necessarily requires that “price” be defined in 
terms of what purchasers pay. Hence it is clear that the prevention of dis- 
criminations which may injure competition substantially will not interfere with 
sellers using a delivered pricing system. It is not necessary to make the meet- 
ing of competition defense absolute in order to protect this legitimate pricing 
system, 


Mr. Bison. Mr. Chairman, let me first state what our conception of 
the Standard Oil of Indiana case is. 
_ As we see it, it made the defense of meeting competition in good 
faith, a complete defense, irrespective of whether or not the injury to 
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competition was substantial and irrespective of whether or not the 
discrimination has a tendency toward monopoly. 

Mr. Maerz. Mr. Bison, I think it might be well to indicate to the 
committee the precise holding in the Standard of Indiana ¢ ase, as you 
see it, and I possibly might quote from what you previously testified. 

On page 539 of Part I, Hearings before this committee, on Current 
Antitrust Problems, you ‘stated, and I quote: 


Thus, the Supreme Court held in clear, concise language, that the good-faith 


defense of meeting competition was intended to be a defensive means for a seller 


who desires to meet a temporary, specialized situation where one of his com- 
petitors has offered a lower, lawful price to a customer of his, and is about to 
obtain an order because of such lower price which would result in depriving him 
of business he formerly handled. In such a situation, the Court’s interpretation 
of the act would allow the seller, in order to retain that customer, to meet his 
competitor’s lower price. 

My first question is, whether this statement, in your judgment, fairly 
summarizes the holding i in the Standard of Indiana case # 

Mr. Brson. Well, Mr. Maletz, it does so far as I have been able to 
interpret the case. But I would like to call your attention to the fact 
that the members of the antitrust bar, who are active in this question 
and, in this matter, are in violent disagreement as to what the Standard 
Oil case holds. 

Mr. Maerz. I see. 

Mr. Bison. And I would like to eall to your attention one particular 
case that has already been handed down by the United States Court 
of Appeals for the Ninth Circuit. It is Balian Ice Cream Co. v. Arden 
Farms. 

The opinion was rendered on October 31, 1955. I am sorry I do not 
have the citation for you, but it is a recent case and, therefore, I am 
unable to state the citation for you. 

Mr. Maerz. [ think you refer to the case in your statement. 

Mr. Bison. I did, sir. Now, let me point out to you why this 
question is of such 

Mr. Maerz. Could I interject further? I know the committee 
would be very happy to get your views with respect to this case. But, 
before you get to that, may I ask this further question ? 

Assuming that your summary of the holding in Standard of Indiana 
is correct, do you think that H. R. 11 would still be nee essary ? 

Mr. Bison. Yes, sir; I do. 

Mr. Matrrz. I see. 

Mr. Bison. I do, sir. 

Mr. Matrrz. I take it your position is that there is violent disagree- 
ment as to the holding of Standard of Indiana and, secondly, there is 
danger that the doctrine of Standard of Indiana will be expanded 
considerably ? 

Mr. Brson. Yes, sir. It already has, and I have this case to prove 
the point, where the United States Court of Appeals for the Ninth 
Circuit held very clearly that it was not essential for a defendant or a 
papers in a case where the defense is pleaded, to prove that he 
met a legal price. A legal price is not an essential element to the 
defense of meeting competition. 

Now, the Ninth Circuit Court’s opinion in the Balian Ice Cream 

‘ase is the highest authority we have which interprets the Supreme 
Court opinion in the Standard Oil Indiana case. 
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I might give to you a further statement, a further comment, that 
is not i my statement. The Balian Ice Cream Co., the people that 
lost that case appealed to the Supreme Court for writ of certiorari. 
That writ was denied. The Supreme Court did not grant the writ so 
that that decision stands as the final decision. 

Now, two things happened in that case. No. 1, the circuit court 
of appeals said very clearly, you do not have to eae a legal price 
to avail yourself of this defense. 

No. 2, you do not have to meet the lower price to avail yourself 
of a defense. You can undercut your competitor’s price. 

Now, that is clear. 

Mr. Materz. Isn’t that a whittling away of the Standard of 
Indiana decision ? 

Mr. Bison. That is a whittling 

Mr. Maerz. Rather, an erosion of the Standard of Indiana de- 
cision ¢ 

Mr. Bison. That is right, it is an erosion. And we are going to 
have further erosion because the majority report of the Attorney 
General’s Committee, the national Committee that studied the antitrust 
laws, made five different suggestions for the erosion of that opinion 
in the Supreme Court. 

That record had been regarded by many as being a report by highly 
sincere and educated men, and we do not contest that at all. But 
the fact is they made recommendations for the erosion of that opinion, 
and that report has gone to all the members of the Federal judiciary 
And in time I think, Mr. Chairman and gentlemen, that we will find 
a whittling away of the holding in the Standard Oil case, where there 
is a meeting of illegal prices. 

Mr. Materz. Is your position essentially this: that you do not like 
the Standard of Indiana decision, but that probably you can live 
with it if it were confined in the way that you suggest it should be? 

Mr. Bison. Well, I would not quite go that far, Mr. Maletz. 

I think that the Standard Oil case, even explicitly confined, accord- 
ing to the way some people interpret it, is still basically wrong because 
there in that case the Supreme Court substituted purpose for result. 

It said, if the discriminator has the purpose of meeting competition, 
it makes no difference what the result of his discrimination is on the 
competitive economy. We think that is wrong in antitrust law because 
in antitrust law we are always concerned with results—what is the 
competitive result of this practice. 

Mr. Marerz. On that very point, Mr. Bison—I take it you were 
here this morning. 

Mr. Bison. Yes, sir. 

Mr. Materz. It is correct, is it not, that under H. R. 11, if the effect 
of the discrimination is to injure, senthey, or cael competition, 
then good faith, even under H. R. 11, would be an absolute defense ? 

Mr. Bison. That is correct. 

Mr. Maerz. So, therefore, the bill itself recognizes, even though 
there is injury to the competitive process by a discrimination, there 
are situations where good faith should be an absolute defense ? 

Mr. Bison. Well, not quite that, Mr. Maletz. I would like to state 
t just a little bit differently. 

Mr. Maerz. All right. 
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Mr. Bison. The bill says this: that where there is a substantial 
injury to the competitive economy, the good faith 
Mr. Maerz. It does not say that, Mr, Bison. 

The CHarrMAn (reading) : 





* * * That unless the effect of the discrimination may be substantially to 
lessen competition or tend to create a monopoly * * *” 

Mr. Bison. That is right, where there is a probable injury, a sub- 
stantial injury, to the competitive economy, the defense should not be 
good, that is, the defense should not prevail over that serious injury. 

However, where the injury is to an individual competitor or indi- 
vidual retailer and is not of such gravity that it strikes at the vigor 
of the competition generally—if I can explain myself—in other words, 
where it is of lesser magnitude, then the meeting of competition 
should apply because there is a great advantage in being able to meet 
competition in any competitive economy. 

The Cuarrman. How could you draw the line and make that fine 
distinction ? 

Mr. Bison. Well, we have to draw the line in antitrust law all the 
time as to what is the substantial injury to competition. We have 
that injury standard, Mr. Chairman, in section 3 of the Clayton Act, 
we have it in section 7 of the Clayton Act, and we have it in section 2 
of the Robinson-Patman Act. 

What is the substantial injury? That is being decided in antitrust 
law every day. 

The Cuarrman. Under the bill, H. R. 11, good faith would be a 
good defense unless there is the effect of a substantial lessening of 
competition or the creation of monopoly ? ; 

Mr. Bison. That is right, sir. In other words, the theory is just 
simply this: if the practice will have a probable result of injuring the 
competitive economy substantially, it is more important to protect 
that economy than it is to give the right to anyone to discriminate. 

The Crarrman. So under that criterion, if a man, as a result, may 
be thrown out of business, that may not be a substantial lessening of 
competition ? 

Mr. Bison. That is right, sir. 

The Cuarrman. That is what we were trying to get Mr. Patman to 
say, and he did not want to say it. But that would be the effect. All 
we want to do is find out what this bill means. 

Mr. Brson. That is right. 

Now, if you have thousands driven out of business you may have a 
substantial injury, you see. 

The Cuarrman. Do you think a bill that would permit, under those 
circumstances, a man to be thrown out of business is a good bill for 
us to pass? 

Mr. Bison. Well, we have to weigh, I think—our own personal opin- 
ion, Mr. Chairman, is this: We have to weigh the interest of the in- 
dividual against the broad interest of the public at large. 

The Cuarrman. In other words, you weigh the equities against 
the inequities? : 

Mr. Bison. That is exactly right. 

The Cuairman. In other words, there is no perfect answer? 

Mr. Bison. That is right. And sometimes decisions, Mr. Chair- 
man, are very hard to make. Sometimes the line is very hazy. But 
we always have to consider-—— 
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The Cuairman. If all the proponents of the bill were as frank as 
you, we would make more progress. 

Mr. Bison. And furthermore, there is another point I would like to 
make, 

Mr. Maerz. Before you do, may I ask you this, Mr. Bison? 

Mr. Bison. All right. 

Mr. Maerz. It is your position then that good faith should be a 
complete defense to a charge of price discrimination, even though the 
effect of the price diser imination is to injure or destroy the competition 
of individual competitors; is that right? 

Mr. Bison. Providing it is not great enough to be a substantial 
injury to the system ; yes, that is my answer. 

The Cuairman. I think you are right on the results of this H. R. 11. 
There is no doubt about it. 

Mr. Maerz. Would your organization be in favor of broadening 
H. R. 11 to remove good faith completely as a defense ? 

Mr. Bison. Absolutely not. 

Mr. Materz. You would not? 

Mr. Bison. Absolutely note 

The Cuatrrman. Let me ask you the question: How do you feel 
about it? 

Mr. Bison. We feel this way, Mr. Chairman 

The Cuatrman. I mean you, personally. 

Mr. Bison. Personally? I feel personally that it would be a bad 
aw. 

The Cuarrman. You think it would be bad ? 

Mr. Bison. Yes, I think it would be bad. 

The Cuarrman. Why, sir? 

Mr. Bison. Because you should not hem in the right to meet compe- 
tition that much. The right to meet competition is essential in an 
economy. But you have got to give it some scope. However, when 
that right is abused, when it is abused i in a way that injures the very 
system “that it is supposed to be ee then you should draw the 
line. But I do not agree that you should say 

The Cuarrman. In other words, we would be going entirely too 
far in interfering with the laws of competition if we do away with 
good faith altogether as a defense? Your idea is that we must put 
the brake somewhere ? 

Mr. Bison. Right. 

The Cuatrman. And there is no perfect answer. In placing the 
brake somewhere, we have to realize that we may in that way be 
creating some inequities 

Mr. Bison. That is right. 

The CuarrmMan. But on balance it is better to do it that way ? 

Mr. Bison. Right. 

The Cuarrman. I think you give a very cogent explanation of the 
bill when you say that. 

Mr. Bison. Now, it may be said, Mr. Chairman 

The Cuamman. You are for the bill as is? 

_ Mr. Bison. Oh, yes, sir; just as it is. I do not think it should be 
broadened. I think the good faith defense should apply where the 
injury is only to an individual competitor, but is not great enough to 
be an injury to the entire economy or a general injury. 
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Mr. Materz. Doesn’t that preset an awfully difficult enforcement 
problem for the Commission? For example, in a or case a 
seller will be charged with price discrimination and he pleads good 
faith as a defense. The C ommission says, “Well, your discrimination 
substantially lessens competition.” 

He says, “Oh, no; all it does is injure or destroy competition of 
individual businessmen.” 

Isn’t that a very difficult problem for the Commission ? 

Mr. Bison. The Commission, Mr. Maletz, should be able to prove 
the substantial injury by substantial evidence in the record. If they 

‘annot adduce substantial evidence to prove the probability of a sub- 
stantial injury, then they ought to lose the case. If the man has a 
good-faith defense and is able to prove it, the Commission ought to 
lose the case because that is the rule by which our ec onomy should be 
operated. 

Now, it may be very difficult, Mr. Maletz, to prove that. But as you 
know, antitrust cases are all difficult. None of them are easy. Of 
course, the burden is on the Government to prove its case and the 
Government does not file a case unless it thinks it can prove it. But 
all antitrust cases saaitiate competitive injuries and substantial com- 
petitive injuries are going to be difficult. But that is the nature of 
the animal. You cannot get around that. It is true in your sec tion 3 

‘ases; it is true in your section 7 cases, too. 

Mr. Materz. Let me ask you, Mr. Bison, about the position of the 
Federal Trade Commission with respect to the bill. The Federal 
Trade Commission, as you know, takes the position that the bill is 
premature on the basis that in no case has a seller been able successfully 
to plead good faith as a defense. The Commission also points out 
that in at least seven cases it has issued cease-and-desist orders, not- 
withstanding the fact that good faith has been pleaded as a defense. 

I wonder whether we might have your comments on the Federal] 
Trade Commission’s position ? 

Mr. Bison. Mr. Maletz, the cases that the Federal Trade Commis- 
sion has handed down since 1951 involving good faith have all adopted 
a very narrow and rigid determination or “inter pretation of it. It is 
quite true that the Commission has never in one case held where that 
defense was litigated in any suit—not involving a consent decree, but 
actually litigated—they have not held that the good-faith defense 
merited allowing discrimination to continue. 

We acknowledge that fact, but we would like to point out this to 
the Federal Trade Commission. 

The day is not far off when attorneys are going to be appearing 
before that Commission sighting the Balian Ice Cream case, which is 
a circuit court of appeals case, and the Commission is not going to be 
able for long to maintain the position they hold today. And the day 
is going to come, and it is not going to be very far away, unless this 
bill is passed, where the Commission is going to have to broaden its 
interpretation of that defense because the courts are going to lay 
down the law. 

Maybe the Supreme Court will, I do not know. However, already, 
if I were pleading a case and I was representing the respondent before 
the Commission, I would challenge the Federal Trade Commission 

‘ases, and I would say, “Your interpretation is in direct violatior 
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with what the circuit court of appeals has said in the Balian Ice Cream 
case.” 

And the day will come, as I said, where the Commission will have 
to follow the erosion and the whittling away of what the Supreme 
Court meant by this defense. They have got to do it. That is going 
to be the trend because, you see, the Attor ney General’s report in, 1 
think, five pages, Mr. Maletz, went into why they think this Supreme 
Court opinion should not be strictly construed. And that report is 
distributed all over the country to the judiciary members, their legal 
staffs, and their clerks. 

They all have it and they are reading it, and it is influencing—I 
won't say it is influencing, but it could influence those decisions. 

And the time is going ‘to come when the Commission is not going 
to hold the line. They are holding the line now, Mr. Maletz, because 
those cases have not come up yet. You see, this was a new case last 
October. 

Mr. Maerz. One further question. I think most of the morning 
and part of this afternoon it was indicated that H. R. 11 would sanc- 
tion good faith as a complete defense where the discrimination injures 
or destroys competition of individual competitors. Is that your in- 
terpretation of H. R. 11? 

Mr. Bison. If I could just rephrase it a little, Mr. Maletz. 

Mr. Maerz. Surely. 

Mr. Bison. It is pretty close to that, but I would just like the op- 
portunity to rephrase it a little. 

Where the probable effect of a discrimination is not such as to sub- 
stantially injure competition or tend to create a — so that the 
injury, the probable injury, is something less than a substantial injury 
to the economy, the good faith defense would apply and would be 
absolute, complete. 

Mr. Maerz. In other words, putting it in the positive rather than 
the negative, good faith would be a complete defense even though the 
discrimination would probably injure or destroy the business ‘of in- 
dividual competitors. Is that your understanding of the bill? 

Mr. Bison. That is right. That is right, Mr. Maletz, providing 
again, of course, as we say, that there is no substantial injury. In 
other words, let me point out this point. Maybe that will be helpful. 

There are two injury standards under section 2 (a), not one. There 
are two. Now it is true that in many, many cases interpreting section 
2 (a) the courts have talked, and even the Commission, as though there 
is only one. We feel the reason they have talked that way is, there 
was no necessity to distinguish between these two injury standards 
because we did not have H. R. 11. 

Mr. Maerz. It would be necessary if this bill was passed ? 

Mr. Bison. Precisely, if this bill was passed. 

The Cuarrman. Wouldn’t the putting out of business of a com- 
petitor in an area be a substantial lessening of competition ? 

Mr. Bison. Well, that would depend, Mr. Chairman, on the com- 
petitor, on what size operation he had, maybe. It would depend on 
all kinds of conditions, but it is very difficult to say without a com- 
plete factual situation whether it would or whether it would not. 

[ think the only distinction is that there is a distinction between an 
injury to an individual 
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The CuarrmMan. Let’s assume it is an individual, but he is out of 
business in a town of 30,000 inhabitants. He gives employment to 
maybe 100 people; he helps the churches and the fraternal organi- 

zations; helps the laboring men and the working women in that area. 
Would that be a substantial lessening of competition ? 

Mr. Bison. I think it might be, Mr. Chairman. 

The CHatrMan. It might be? 

Mr. Bison. I say it might be because we do not have all the facts. 
But I think there would be a good chance that it was. 

The CHatrMan. Well suppose a supermarket comes into a little 
town and puts a little grocer out of business. Would that be a sub- 
stantial lessening of competition ¢ 

Mr. Bison. Not by itself, no. Not by itself, you would have to 
show more than 

The CuHarrman. That is the impression that a good many of the 
retail grocers get, that they are going to be saved from all the super- 
markets and from all the chains. 

Mr. Bison. Well, Mr. Chairman, we have never said that. 

The Cuarrman. By this very bill. 

Mr. Bison. We do not think it is true that H. R. 11 is going to save 
small business. We think H. R. 11 is an essential element to preserve 
equality of opportunity so they can succeed. 

The CuatrMan. You ought to see the letters the Members of Con- 
gress get. 

Mr. Bison. Well what I am trying to point out, Mr. Chairman, is 
that this is an essential link in not protecting them, but protecting 
the system so they can succeed. Without the bill, of course, they will 
suffer very severely and maybe some of them, as they already have, 
will go out of business. 

But the bill alone does not make the case. In other words, what 
I am trying to say is this bill is a tremendously important bill. There 
is no question about it. 

But the fact is that it is not going to do everything in the world. 
That is the point Iam trying to make. It is tremendously important. 
I do not want to have any remarks construed as depreciating it. 

Mr. Maerz. Mr. Bison, the Deputy Attorney General has advised 
the committee that passage of this bill would, for all intents and pur- 
poses, repeal the proviso in section 2 (b). I will quote his language. 

Inasmuch as a prima facie case of price discrimination would include proof 
that the effect may be substantially to lessen competition or tend to create a 
monopoly or to injure competition, the proposed amendment of the proviso of 
section 2 (b) to provide that good faith is a defense only if competition is not 
affected would render the proviso practically meaningless. The defense would 
appear to be available only in those instances in which the effect of the dis- 
crimination is “to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefits of such discrimination or with 
customers of either of them.” Since this effect rarely appears as a basis for 
a complaint involving price discrimination the same result might for all intents 
and purposes be achieved more directly by repeal of the proviso in section 2 (b). 

Before asking the question I will say this. It is the position of both 
yourself and your organization that you would not recommend repe: al 
of the proviso of section 2 (b). You do not want good faith to be a 
complete defense? That is correct, is it not? 

Mr. Bison. That is right, we do not want good faith to be a com- 
plete defense in all cases. That is correct. 
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Mr. Matetz. Now I wonder whether you would comment on the 
statement by the Deputy Attorney General to the effect that if this 
bill is passed, the proviso of section 2 (b) would, for all practical pur- 
poses, oe repealed ? 

Mr. Bison. Yes, I would be glad to. 

I think that that statement flies in the face of the law itself. I 
think an analysis of the law itself—and particularly two injury stand- 
ards in the law are directly contrary to that statement. Because what 
that statement says, in effect, is that there is only one injury standard 
in the law, that is, a substantial injury to competition generally. 

That is not so. The law says very specifically, very emphiatiy states 
there are two injury standards, 

Now we can say very definitely that a discrimination may have a 
very limited effect. It may be so small it may be de minimis, or it 
may have a substantial effect. It may effect the entire economy. 

In one case the defense of meeting competition in good faith should 
not be allowed ; in others it may well be allowed. 

But the Attorney General, or his deputy, apparently took the view 
that there is only one injury standard in the law, which is not so. 

The Caairman. Mr. Quigley wants to ask a question. 

Mr. Quieiey. I am thinking out loud. It was suggested here at 
the hearings this morning that H. R. 11 does not go far enough and 
that the good faith defense might very well be done away with. You 
are saying now that it should not be done away with in some cases 
I would like your comment on this. 

Wouldn’t we accomplish a more desirable purpose if we retained 
good faith as a complete defense in all types of cases but simply rede- 
fined what good faith was so that the Court would say: 

“Don’t come in here and talk to me about good faith when the only 
price you reduce is that to one customer. If you reduce it to all your 
customers, then I will listen and maybe I can be persuaded that you 
did do it in good faith.” 

Mr. Bison. Well, that may be a good suggestion, Mr. Quigley 
I think that that is pretty much what H. R. 11 does in effect. 

Mr. Quicitey. But does it? It only does it in the one type of case, 
which you are, of course, stressing. But I think you are quite right in 
saying that there are two different standards of injuries. 

And in one type of case, as I understand H. R. 11, good faith would 
be a complete defense. 

Mr. Bison. Well, as we interpret H. R. 11, good faith would be a 
defense in a case where the system, the general competitive system, 
may not be substantially injured. Now I think you may run into 
trouble, Mr. Quigley, in proposing such legislation, that is, in writing 
a definition as to what exactly good faith is in all situations. 

Because it is a very difficult thing to know what good faith is and to 
try to foresee all the various possibilities that would arise. 

_ Mr. Quieter. Of course, isn’t that what we are really trying to do 
in H. R. 11? 

Mr. Bison. Well, we have said in H. R. 11 that good faith should 
not be a defense at all if the competitive system may be substantially 
injured. It does not make any difference what the motive is or what 
the purpose of the discrimination is. 

If the effect or probable effect of the action is to substantially injure 
the competitive economy, it makes no difference what the purpose is 
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because the reason for antitrust laws is to protect the competitive 
economy, to piotelt the economy, so that you will have vigorous 
competition. 

Now where the economy may be hurt severely our position is just 
this: There is no reason for considering purpose in such a case. What 
he intended to do, what his motive was, makes no difference because 
it is the purpose of the law to protect the general public, and if the 
general public is injured, the purpose of a “private individual is not 
paramount in such case. 

Mr. Quiatey. So, as you interpret, H. R. 11 would give neither you 
nor me protection as individual businessmen. 

Our competitor might conceivably force both of us out of business 
by price discrimination, but nothing would be done unless and until 
your failure and my failure and several other failures had reached 
the isha where it would damage the competitive system ? 

Mr. Bison. No, Mr. Quigley, that is not our feeling about the matter. 
Our feeling is this: Lets leave out this question of good faith. 

The Cuarrman. Excuse me just a minute. I have to leave now 
and Mr. Quigley will take over as chairman. 

I just want to announce that after your testimony this afternoon, 
we will hear from Mr. George J. Burger, vice president of the Na- 
tional Federation of Independent Business, who has asked for the 
privilege of addressing the committee for 10 minutes. 

Then tomorrow we will assemble at 10 o’clock to hear Judge 
Barnes, head of the Antitrust Division; Mr. John Gwynne, Chair- 
man of the Federal Trade Commission ; and then his colleague, Com- 
missioner Kern of the Federal Trade Commission; and finally Wen- 
dell Barnes, Administrator of the Small Business Administration. 

T hope you will forgive me, Mr. Bison, for not being able to wait for 
you. 

All right, sir, if you will continue. 

(James M. Quigley is now presiding. ) 

Mr. Bison. We were discussing the operation of good faith. 

Let me say this, Mr. Chairman, that good faith, the meeting 
of competition in good faith, does not arise in very many cases, 
antidiscrimination cases. Therefore, in a discrimination case, where 
the respondent could not prove that he was meeting competition in 
good faith—you see, I mean he was not able to prove that—then the 
Robinson-Patman Act, would prohibit the discrimination even though 
it injured a single retailer, or even though it injured competition with 
him by this favored retailer. So you see what TI am trying to say? 
I am trying to say this only applies in cases where the respondent 
is able to prove—and it is up to him to prove it, too—that he met 
competition in good faith and he only met a legal price and he 
met an equally low price in the other situations that apply, as we 
think they apply, under this Standard Oil case. 

It has only been in a very few cases where you would have a 
discrimination that injured an individual retailer or several indi- 
vidual retailers which was permitted. It would be in very few cases 
where vou would have such things. 

Mr. Marerz. Are you saying, Mr. Bison, that this second injury 
clause of 2 (a) does not cover ate situations of price discrimination? 

Mr. Brson. Oh, yes, it does. I did not mean to imply that it 
did not. What I meant to say, Mr. Maletz, is in a great many of 
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the cases which will come before the Commission involving price 
discrimination, the respondent will not be able to prove that he met 
competition in good faith. In other words, therefore, there won't 
be an issue as to which injury standard applies. 

Mr. Maerz. That is true under present law as well. 

Mr. Bison. That is right. That question will only come up where 
the respondent is able to prove that he met competition in good 
faith. 

Mr. Materz. That is right. And if the Commission is correct, 
no respondent has ever been able to make that showing up to this 
point. 

Mr. Brson. Up to this point, you see, but from now on they have 
a tremendous advantage in the opinion of the Cireuit Court of Ap- 
peals for the Ninth Circuit. 

Mr. Maerz. In other words, is it your position that the basic 
reason for this bill is to safeguard against a situation in the future 
rather than the present situation ? 

Mr. Bison. Well, I don’t know whether I quite understand your 
question. 

Mr. Matrrz. Up to this point, as I understand you, the small-busi- 
ness community has not had any particular problem with this good 
faith defense insofar as the Federal Trade Commission is concerned, 
and I gather that what you are concerned about is the possibility 
that toa much greater extent than has been the case up to this point, 
ood faith might be pleaded successfully as an absolute defense? 

Mr. Bison. Mr. Maletz, no, we do not take that position. We take 
the position that this Standard Oil of Indiana case has hurt inde- 
pendent retailers very severely already for this reason, that out of 
the thousands and thousands of discriminations that go on in this 
industry day in and day out, the Federal Trade Commission, by the 
very nature of its operations, can only take care of an infinitesimal 
fraction of those cases, you see. 

Mr. Materz. That would be true whether this bill is passed or not? 

Mr. Bison. Yes, but let me continue. 

Mr. Maerz. Yes, sir. 

Mr. Bison. When a coercive buyer appears in the office of a supplier 
and he asks for a discrimination today, and the supplier says, “Well, 
now, I cannot give it to you, because I cannot afford to give it to all 
the customers that compete with you.” 

But then, of course, a buyer can say today, “Well, you can give to 
to me because my attorney has informed me that under the Standard 
Oil of Indiana case, you are allowed to meet your competitors’ price, 
ind you do not have to drop your price for the buyers that I compete 
with.” 

Therefore, we have that cloudy issue, and as a result, even the 
sellers who today are desirous of protecting all their buyers equally 
ire faced with these continuous references to the Standard Oil case. 

Mr. Maerz. You see, what troubles me, Mr. Bison, is this. That 
issue that you refer to as a cloudy one would still continue to be a 
‘loudy one even with passage of this bill; would it not? 

Mr. Bison. I do not think so, sir. I do not know how it would be. 

Mr. Materz. It would not be a cloudy issue, only where the effect 
f the discrimination is substantially to lessen competition ? 

Mr. Bison. That is right. 
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Mr. Maerz. And as you have indicated, not every price discrimina- 
tion has the effect of substantially lessening competition ? 

Mr. Bison. That is right. 

Mr. Matetz. So to the extent that the discrimination does not sub- 
stantially lessen competition, you would still have a cloudy issue; 
would you not ? 

Mr. Bison. Yes, but it is not that issue that is cloudy. It is not the 
legal issue. 

The issue is what the effect of that activity will be. Now that will 
always be a matter of debate. You will still have the problem, is it 
going to substantially injure competition. Today, under the Standard 
Oil case, we not only have the question of whether the effect will be 
substantial or insubstantial, but we have the question of what good 
faith is; what meeting of prices means. Is it a legal price? Is it an 
illegal price? Can I, as a supplier, act in an offensive manner, or 
ean I only act in a defensive manner? Can I discriminate con- 
sistently day after day, or am I only allowed to do it intermittently ? 

You see, those are all legal issues that are cloudy. But under H. R. 
11, those legal issues would not be cloudy. 


Mr. Maerz. Even with H. R. 11 you still would not know whether 


you could have price discriminations intermittently or not, price dis- 
criminations to meet an equally low, lawful price, of a competitor. 
You would still have the same problems except there would be one area 
carved out where good faith would not be a defense, namely, where 
the effect of discrimination may be to substantially lessen competition. 
But apart from that, all other areas would be just as cloudy as they 
are now; isn’t that correct ? 

Mr. Bison. That is true. That is true, but it would restrict the 
area considerably if you made the defense inapplicable in cases where 
the Commission was able to prove a probable substantial injury. And 
then the buyer you see, the coercive buyer, would then not be able to 
say to the seller that he was permitted to grant a lower price. He 
would not be able to say to him, as he can today, “My attorney has 
advised me that you have an absolute, complete defense to a charge 
of price discrimination if you meet this man’s price.” 

Now that makes a good defense for a seller who wants to treat his 
customers fairly, for he must face this big buyer, and that big buyer, 
if he were to withdraw his orders from him, would cause him to suffer 
very severely. 

Mr. QuieLey (presiding). Won’t he still be faced with that situa- 
tion, only more so, if this bill passes? He will then be in a strait- 
jacket where he won’t even be able to make a deal that he thinks 
might save his business. He will just have to cut his prices to every- 
body, whether he can afford to do it or not. He is just going to have 
to let his big customer go to his competitor. 

Mr. Bison. Well, now, Mr. Quigley, there are several things about 
that. First of all, he would not have to cut his price for everybody, 
he would only have to cut his price for those purchases that competed 
with the favored purchaser. Otherwise there would be no injury to 
competition. So that is No. 1. 

Mr. Quieter. All right, everybody in that immediate area. 

Mr. Bison. Now, No. 2, we must also consider the effect on compe- 
tition of the high prices being charged his disfavored buyers. 
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Now, in other words, you were weighing just a minute ago the 
trouble that the supplier gets in. You know the injury to him. And 
1 can see that point. 

However, I would like to cast your attention now on the other side 
of the picture, you see. Never mind the buyer, for the minute. Con- 
sider the purchasers from him who are paying a higher price than 
they ought to be paying, because their competitor is getting a lower 
rice. 

Now, what is the effect on competition on those purchasers, those 
thousands and thousands of purchasers that are paying a higher 
price ? 

Now, certainly, No. 1, they are going to have a tougher job in meet- 
ing the competition of the favored buyer; are they not? 

Mr. Quieter. Right. 

Mr. Bison. Time after time we have seen that. 

Now, if that were to continue, and if other suppliers did the same 
thing, that is, discriminated against the independent man, time after 
time, and consistently, the independent man finally would be driven 
completely out of business. He just would not be able to compete 
with the big man across the street, because the independent man would 
consistently, day after day, have to pay more for his merchandise, 
just because he is not big. No other reason, just because he is not big. 

Now, what would be the effect on consumers? The effect on con- 
sumers would be, No. 1, you would have less retailers competing with 
each other in the market, and therefore you would have in time as 
administrative prices because you would have a few purchasers, big 
purchasers, selling groceries across the United States in tremendous 
stores. 

Finally, the consumer would not have as many places to go. He 
would just have to pay those prices, because there would be no other 
stores available to him. 

The other point of view is, what would happen to the farmers when 
those big stores go into the fresh produce market and buy fresh pro- 
duce, day after day? Suppose instead of having thousands and thou- 
sands of independent retailers buying produce, we only have 4 or 5 
tremendous interstate multi-unit operators. They could go to a farmer 
and say, “I will take your lettuce, and here is the price I want to pay 
for it. If you do not give me that price, I will just withdraw from 
the market.” 

The farmer would have to sell to him at that price. 

You see, it is for the protection of farmers that we must maintain 
in this industry the competition that has been going on for the last 
20 years, and even more than that. And that protects not only con- 
sumers, but it protects the farmers also. 

I just want to point out one other thing, sir, which is very important. 

One of the reasons we have had such competition in this industry 
is that new business has been able to open up. A chainstore manager 
who has a great desire to own his own business, has had this oppor- 
tunity. He knows the business, he has had the opportunity to get a 
little capital together, and open the store himself and compete with 
his former employer. That is why the consumers of this country have 
had such a tremendous advantage over the consumers in England or 
France, where you have had different systems. 
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As long as this market is open so that any man with a better system 
or a more efficient system can open a store and compete with the big 
fellow and win, if he is able to win, on a fair basis, on equality of op- 
portunity, you will have real, true competition in food distribution. 

And the day when you fix it so, or when the law is fixed so that 
the independent man cannot win, he is just going to lose, because he 
is independent, he cannot win, then we are going to find monopoly 
creeping up. And as monopoly gets greater ‘and ‘greater in the food 
industry, the Government.may well have to take over the distribution 
of food, because I dare say that the people of the United States would 
not stand for a few tremendous giant distributive organizations fixing 
the price of bread and milk. 

Therefore, that is the real problem. 

Mr. Quiatrey. The problem, as I see it, is this: H. R. 11 has been 
hailed by many people as the salvation of the small-business man in 
this country. Now, there are two questions in my mind. 

Is it really that, and if it is, just how is this salvation going to 
be brought about ? 

Mr. Bison. Well, Mr. Quigley, I would like to say it this way: 

It is not the only salvation to the small-business man. I mean, we 
are tremendously concerned by mergers going on in that field, too. 

In other words, it is not the only thing, but it is a tremendously i im- 
portant thing. 

Small-business men are not going to be saved today by any one 
thing, in the first place. Ido not care what itis. The problems small 
business faces today are several problems. I will just mention some 
of them for you. 

First of all, it is price discrimination; second, it it mergers; third 
there are high taxes. 

Corporation profits, for instance, are taxed at 30 percent for the 
first $25,000, and 52 percent above go 5,000. There ought to be some 
relief for small business, small corporations, from the taxload that 
they are carrying today, so that they could return more of their earn- 
ings into their ow n business and grow with the economy. 

What I am trying to say, Mr. Quigley, is simply this, that H. R. 11 
is the salvation of small businesses, but it is not the only one. You 
have to have several things. 

In other words, small business needs to have H. R. 11, very defi- 
nitely, but it also needs to have strong antimerger laws, and it also 
needs to have tax relief. 

I could mention a few other things. 

I do not know whether that explains it or not. What I am trying 
to do is not depreciate H. R. 11, but put it in the proper framework. 

Mr. Quietey. And you concede, of course, even if this bill is passed, 
it would still be possible for a large distributor or a big dealer to knock 
off his individual small competitors, one by one ? 

Mr. Bison. No, Mr. Chairman, we do not concede that, because we 
think that if you are talking about predatory price cutting for the 
purpose of destroying a competitor 

Mr. Maerz. No. 

Mr. Brson. Let me say this 

Mr. Ma.erz. Can I rephrase the chairman’s question, in this con- 
nection ¢ 
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Under H. R. 11, good faith would still be an absolute defense, not- 
withstanding that the discrimination would destroy the business of an 
individual competitor. Now, that process could continue. First, one 
competitor is knocked off, and then another competitor is knocked off, 
and then the third and the fourth, and so on. 

Now, under those circumstances, good faith would still be an ab- 
solute defense, under H. R. 11 

1 believe—am I not correct, Mr. Chairman—that was the context 
of your question. 

Mr. Quieter. Yes. 

Mr. Bison. First of all, I do not believe that H. R. 11 would permit 
the destruction of an individual competitor. It depends on the facts 
and circumstances. I do not think you can draw a general conclusion 
like that. 

Mr. Maerz. I thought you said, Mr. Bison, that under H. R. 
good faith would still be an absolute defense, unless the Commission 
can show the effect of the discrimination is to substantially lessen com- 
petition. If the Commission cannot make that showing, and only 
shows the destruction of an individual businessman, good faith would 
still be an absolute defense ? 

Mr. Bison. That is right. 

Mr. Matetz. Why then would it not be possible under the bill for 
a price discrimination to destroy individual businessmen one by one 
with good faith still a complete defense ? 

Mr. Bison. Because it might well be, depending upon the factual 
situation, that the destruction of one retailer in a trading area did 
substantially injure competition. 

Mr. Maerz. I am assuming, of course, that the Commission cannot 
make the showing in any of these individual cases of a substantial 
lessening of competition. 

Mr. bison. Well, your assumption rather gives the answer, you 
see. If you assume that such a situation is not a substantial injury, 
then necessarily the result is; yes, that would be allowed. 

Mr. Mauerz. But you yourself indicated, Mr. Bison, there are two 
separate injury tests in 2 (a). 

Mr. Bison. That is right. 

Mr. Materz. And I am saying that if the Commission can only 
show individual injury in a particular case, then the discrimination 
can destroy individual businessmen, and good faith could still be 
pleaded as an absolute defense. 

Mr. Bison. Well, as I said before, you are drawing, I think, Mr. 
Maletz, too hard and fast a line between these two injury standards. 

You see, when you assume 

Mr. Maerz. If you do not draw a hard and fast line between those 
two separate injury standards—I do not know, I am just asking— 
would not the position of the Department of Justice be correct, that 
the effect of the bill would be, for practical purposes, to eliminate 
the proviso? 

Mr. Bison. Let me answer your question, then, on three bases. 

No. 1, in the majority of price discrimination cases, the vast ma- 
jority of them, the respondent will be unable to prove that he met 
competition in good faith. That is No. 1. 

In the majority of price discriminations, you do not even have 

he defense pleaded. 
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Mr. Matrrz. In the majority of cases the bill has no— 

Mr. Bison. In a majority of cases, but it has a tremendous effect. 

Tet me cover the three points. Then we can go back, if you wish. 

That is No. 1, you see. You must not volihte that in every dis- 
crimination case you are going to have the question of good ‘faith, 
because you do not have it that way. In the majority of discrimina- 
tion cases, the respondent, the supplier, will be unable to support his 
plea of good faith defense. 

Mr. Maerz. As far as the majority of the cases, then, H. R. 11 
has no—— 

Mr. Bison. Let me go to that point. 

What I am trying to bring out now is that the effect of this good- 
faith defense, as we have it today, has a far greater application than 
pet the cases that appear before the Federal Trade Commission. 

hat is what I want to tell you about. 

The cases that appear before the Federal Trade Commission are an 
infinitesimal portion of the cases that happen. 

Now, the Commission cannot prosecute every discrimination case, 
Mr. Maletz. They can only prosecute one out of the thousands. 

So if you have a defense like this, which weakens the law, you are 
gung to have a lot of discriminations that the Commission will never 
touc 

And so even though you only have one case before the Commission, 
where the defense failed, it could have a very, very great effect by way 
of a deterrent. 

You see, what I am trying to sav is that it would be a real deterrent. 

So, I say, do not measure the effect of that Standard Oil case on the 
basis of just the number of cases that appear before the Commission, 
where the good faith defense is pleaded. 

Mr. Maerz. Am I correct in understanding that in the majority 
of instances of discrimination, forgetting about cases filed by the Fed- 
eral Trade Commission, that good faith is not involved ? 

Mr. Brson. That is right. In the majority of cases that come be- 
fore the Commission, the respondent does not even try to prove good 
faith. 

Mr. Materz. And the bill, therefore, has no relevance whatsoever 
to oe majority of instances of price discrimination that do actually 
occur ? 

Mr. Bison. No; I do not agree to that. That is what I was try- 
ing to explain, Mr. Maletz. Don’t you see, what I am trying to say 
is that today the Standard Oil case, making the defense absolute, 
is being used in negotiations with buyers and ‘sellers, day in and day 
out. Now, those cases do not get to the Commission, but the defense 
is being used. 

Mr. Quictey. Allright. Let’s stay out of court. 

If we pass H. R. 11, what does the businessman do when the big 
buyer comes in any says, “Your competitor will give it to me for 90 
cents. I want 90 cents.” 

The seller knows he can cut his price to him to 90 cents today on 
the basis of Standard Oil of Indiana and hold onto that customer. 
The seller will take less of a profit, but the buyer is a big customer. 

If we pass this, what does the seller do? He either makes it 90 
for everybody, or 90 for nobody. And if he doesn’t make it 90 for 
one, he loses his biggest customer. In many instances, the seller 
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will only be dealing in one trading area, and that means if he cuts it 
for the big fellow, he has got to cut it for every one of his customers. 
His dilemma is this: I cut for everybody, or I cut for nobody, and 
if I cut for nobody, I lose my big customer at 90 cents; and next week 
I will lose my next biggest customer, and the week after that I will 
lose my next biggest customer. 

Isn’t he going to be in an impossible straitjacket ¢ 

a Bison. i do not think so, Mr. Chairman. I do not think he 
will be. 

If I were the supplier and you were the coercive buyer, and you 
came to me and asked me for a lower price, and you did not want 
me to give it to your competitors, and the law was strong, so that it 
prohibited me from doing that—in other words, if H. R. 11 had been 
passed, so that it was clear that defense would not apply in this case, 
1 could say to you, “I am prohibited by law from giving you a dis- 
crimination which I cannot give to your competitors. 

Therefore, it would be ihadvisable for you even to ask for such a 
thing, and therefore, I am unable to give it to you, as I must treat 
all my competing customers alike. 

That is what the supplier would say to the buyer. 

But let me point out to you, Mr. Chairman, one of the things that 
I think is important in this. 

In your previous question, you seemed to cast attention on the 
supplier problem, and you also cast attention on the lower discrimina- 
tory price, but should not you also consider the higher price that this 
supplier is going to be charged, his disfavored customers? Should you 
also not consider what is the ocnpetiline effect to the general economy, 
or to the competitive economy, if a supplier is allowed to discriminate 
against the vast majority of his customers, and in favor of his biggest 
customer? What is going to be the eventual effect of that on the 
economy ¢ 

Isn’t our real problem, Mr. Chairman, figuring two things: What is 
going to be the effect on consumers, which we all are, and what is going 
to be the effect on farmers? 

And now I think you ought to be concerned about the supplier him- 
self, I mean the manufacturers, too. 

When his interests are in conflict with the interests of consumers and 
the interests of farmers, his interests have got to give way, Mr. Chair- 
man, to the interests of the public at large. 

Now, it may be in some cases that it will be to his disadvantage. 
I mean, he may be hurt, if he cannot give the discrimination; he may 
be seriously hurt. But if you allow him to do that and it injures 
thousands of consumers or destroys the competitive economy in that 
trading area, or if it hurts farmers in selling their produce, whose 
right is paramount? Are you going to put that individual supplier 
paramount above all these thousands init thousands of eo 

You cannot do it. In this economy, very often you will have deci- 
sions to make where you cannot please everybody, when somebody is 
going to get hurt. But you have to weigh the equities. You have to 
see which side has the most equity on it. 

Mr. Quiatey. We are doing that all the time in Congress, making 
decisions that do not please everybody, 
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Mr. Bison. That is why, Mr. Chairman, I plead with you, when 
you consider these discrimination cases, do not just look at the sup- 
lier, and do not just look at the lower price that the big buyer gets. 
ok at the thousands of buyers that get the higher price. Think 
what is going to happen to them and what is going to happen generally 
if they go out of business. Who are the farmers going to sell to 
then? The farmers are not going to have many competitive buyers. 
Suppose you were growing co lettuce and had two buyers—you 
have all this lettuce that had to be sold right away, and you have two 
buyers before you, and you want so much per crate, and they refused 
to pay the price. You would have to sell at their price. 
r You do not have to do that today, because you have thousands of 
uyers. 

Out of 350,000 grocery stores today, 95 percent of them are operated 
by independent operators. 

Mr. Congressman, we cannot afford to let this food distribution 
system be concentrated in the hands of a few giant concerns. It will 

estroy the agricultural system and will put consumers in a place 
where if they do not like this store, they will have no other place to go. 

I plead with you to consider that fact when you think of these 
discriminations. Do not give the supplier more importance than he 
deserves. I think he is entitled to his rights, but where his rights 
conflict with the public’s right, the rights of the consumers and rights 
of the farmers, I say to you that you should give consideration to the 
consumers. 

Mr. Quictry. I would like to say that I think you have given an 
eminently fair answer. 

You must appreciate our problem that in trying to correct one situa- 
tion, we have to be very conscious lest we create another situation that 
will come back to haunt and plague us in the next session of Congress, 
or sooner. 

Mr. Bison. I think you are right. 

Mr. Quiciey. We have to consider what we are doing to correct the 
problem, and what other problems it might at the same time create. 

Mr. Bison. I think that is entirely right, Mr. Chairman. Your 
real problem is to weigh the interests of all the people of the United 
States and decide where is the general public interest. 

Mr. Maerz. You feel, then, that where there is individual injury 
only, that the equities of the suppliers are more important than the 
equities of the buyers. 

Mr. Bison. That is right, sir. 

Mr. Maerz. But where there is injury to competition generally, 
then the interests of the buyers are more important than the interests 
of the suppliers. 

Is that a fair statement? 

Mr. Bison. You have stated it better than I could. I think that is 
a very good statement of it. 

Mr. Quictey. I have no further questions. 

Again, I did not have the advantage of hearing your full and com- 
plete statement, but what I did hear I thought was excellent, and a 
very fair expression on a subject that I consider, personally, quite 
difficult to find the best answer to. 

Mr. Bison. Thank you, Mr. Chairman. 

Mr. Quieter. Mr. Burger. 
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STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C. 


Mr. Quieter. Mr. Burger, would you give your name for the record ? 

Mr. Burcer. I am George J. Burger, vice president and Washington 
representative of the National Federation of Independent Business, 
1 am appearing here analy for the membership of the federation, 

We represent independent business and professional people in all 
vocations from all parts of the country. We have the largest directly 
supporting membership of any business organization in the country. 

Our position on legislation is dictated directly by our membership. 
We poll our members on all important issues, and are committed by 
their majority vote. 

Our members desire enactment of H. R. 11. We take this position 
because of their vote, in mandate No. 193, on S. 1357, 82d Congress. 
Eighty-two percent of our members who voted on that issue favored 
it. The bill is substantially the same as H. R. 11 which you are now 
considering. 

As you know, H. R. 11 is intended to reverse the 1950 decision of the 
United States Supreme Court in the Indiana Standard case. There, 
the Court ruled that a supplier may defend himself completely and 
finally against charges of unfair price discrimination, springing from 
the grant of special low prices to one but not all of his customers, if 
he can show that he offered the special low price in good faith to meet 
an equally low offer by a competitor. This defense would hold re- 

rardless of injury created among his customers denied the special 
ow prices. 

We do believe there is need for this bill to become law. Here’s 
why: For instance, let’s consider the following situation which could 
easily arise: A large supplier is selling through both a giant, mass- 
merchandiser and a large number of smaller, independent retailers 
competing with the mass-merchandiser. Due to certain economies, 
the supplier is extending a lower price to the mass-merchandiser than 
to his independent outlets. But the differential does not give the 
mass-merchandiser unfair advantage over his independent business 
competitors, and is defensible under the antitrust laws. 

Fine and good. 

Then a second large supplier decides to cut in on this mass-merchan- 
diser and offers a much lower price than the merchandiser is reciving. 
The first supplier has the choice of either holding his price and losing 
the account, or of cutting the price to meet competition. Quite 
humanly, he decides to do the latter. 

But for one reason or another he decides against cutting prices 
proportionately to his other outlets, the independents who are com- 
peting with the mass-merchandiser. The differential between them 
and the mass-merchandiser has become so big they can’t cope with it, 
and are squeezed profitwise and forced out. 

This would be the situation: A large supplier cutting his prices in 
good faith to meet the competition of another supplier—a giant mass 
merchandiser customer receiving the benefits of the price cut and 
reflecting them in its selling—many smaller, independent business 
competitors not receiving any reductions, are pinned to the wall. 

Under the law as it now stands, these independents would have no 
recourse, no protection at all—theirs would be but to stand and die. 
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And after they had died, perhaps, the law could be used to break up 
a full-blown monopoly. 

H. R. 11 would change this situation, would give such independent 
business the protection they need. As we see it, the bill offers no 
doctrinnaire approach to or solution of the problem. In recognizing 
that there are real and honest needs for meeting competition. To 
this end, it allows the good-faith meeting of competition to remain a 
full and complete defense to unfair pricing charges where one, or a few 
unfavored firms are injured. It attempts only to cope with wide- 
spread injury such as is described above. 

And make no mistake, gentlemen, such monopoly damage has oc- 
curred due to unfair pricing. With my own eyes I have seen it in the 
rubber-tire industry. Others have seen it in the grocery and yet 
other fields. What has happened before can happen again. 

That is basically why our members favor this bill and urge it be 
enacted into law. 

Now, we realize it may be argued that by preventing such meeting 
of competition in good faith, the interests of the firm involved may 
be injured. We are not happy about this, for we wish no one dam- 
aged. But we think that such firm has an obligation to maintain 
such efficiency that it can meet competition, and when lowering prices 
to one customer lower them to all. Within the past year one large 
firm testified before Congress that, as a matter of policy, when it cuts 
prices for one customer it cuts them for all. What it can do, others 
should be able equally to do. 

It may be argued, too, that perhaps the firm trying to take this 
business away may itself be discriminating among its customers in 
offering the lower prices, and confronting the first firm with an unfair 
situation. Our only observation here is that to guard against such 
contingency, Congress should equip the antitrust agencies with ability 
to meet and curb such an occurrence. 

But even if this is not done, if it is not practical, then we think 
basically what you gentlemen of this committee are confronted with 
is a problem involving the weighing of damage to one against damage 
to the other, of benefits and protections to one against benefits and 
protections to the other. 

Frankly, our members believe that our small, independent business 
structure is the real backbone of our country, and moreover is one of 
the main economic underpinnings of our very liberties. 

For this reason we believe that when any balancing is done, if this 
is considered necessary, the scales should definitely tip in the direction 
of independent, smaller businessmen. 
~ I have watched patiently the operations of the Robinson-Patman 
Act these past 20 years. In the first instance when it became a law 
I held to the premise the Magna Carta for small business had arrived 
for the first time in our Nation’s economy. It is my belief that thou- 
sands upon thousands of small-business men held to the same view, 
and I must confess, after observing the scene for 20 years, that small 
business of this Nation has been disappointed in the results obtained 
under the law as a result of (1) the many interpretations placed on 
the act. by the courts, and (2) what can be commonly called a 50-50 
decision action in the Federal Trade Commission. 

Big business interests have consistently fought against this law. 
It is self-evident, from their action, they realize that for the first time 
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efficient small business would be placed on parity with others so they 
could fairly compete. 

So it behooves members of your committee, if they are desirous of 
maintaining the free-enterprise system and the millions of small busi- 
nesses of all descriptions, to take every action to protect the overall 
good of the Robinson-Patman Act, and that no attempt, direct or 
indirect, be made to weaken or nullify this major law. 


In view of this we urge your favorable action on H. R. 11. 
I refer to the testimony of Mr. Samuel A. McCain, general counsel, 
Corn Products Refining Co., in a statement made before the Antitrust 
ee hearings of August 25, 1955, part 3, 


Subcommittee, Senate 
page 1080, 

And on that score, Mr. Chairman, about a week ago in Chicago the 
Du Pont people addressing a group of independent paint dealers, 
announced from that moment on that Du Pont was discontinuing 
their own retail stores, that they were turning over that business for 
the first time to the independent paint trade. 

I wrote the gentleman in Wilmington, Del., and on April 16, he 
wrote me this letter.. E. I. du Pont, Wilmington, Del., and addressed 
to Mr. George J. Burger, vice president, National Federation of In- 
dependent Business, Washington Building, Washington, D. C.: 


DeaR Mr. Burcer: We not only thank you for your letter, but obviously are 
very glad to know that our action meets with the approval of your federation. 

This decision’ was not an easy one for us to make as effective distribution is 
the key to success in a merchandising business such as trade sales paints. 

Although the decision has reduced our sales volume, we consider it so basically 
sound that we are perfectly willing to ride it out and stick by the policy that this 
basic activity is one that can best be performed by the independent retailer. 

Thanks again for your approval. 

Sincerely, 
J. B. Derrz, Director of Sales. 


I would like to have the privilege of leaving this. 
Mr. Quieter. All right. 
(The letter referred to is as follows :) 


BE. I. pv Pont pE Nemours & Co., INc., 
Wilmington, Del., April 16, 1956. 
Mr. GrorcE J. BURGER, 
Vice President, National Federation of Independent Business, 
Washington, D. C. 


DeaR Mr. Burcer: We not only thank you for your letter, but obviously are 
very glad to know that our action meets with the approval of your federation. 

This decision was not an easy one for us to make as effective distribution is the 
key to success in a merchandising business such as trade sales paint. 

Although the decision has reduced our sales volume, we consider it so basically 
sound that we are perfectly willing to ride it out and stick by the policy that this 
basic activity is one that can best be performed by the independent retailer. 

Thanks again for your approval. 

Sincerely, 
J. B. Dietz, Director of Sales. 


Mr. Buroer. It may be argued that the firm trying to take this busi- 
hes away may itself be discriminating among its customers in offering 
the lower price and confronting the first firm with unfair practice. 

Mr. Chairman, I am not an economist, nor am I a member of the bar. 
But I have been in business for myself from 1909 up to about 1941. 
Therefore, I know in my own respective business what the operation 
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was of this cut-price situation from suppliers, the big ones, and what 
their usual alibi was when they were caught with the goods. 

Their alibi was that they were meeting a competitive condition. 

I think in that case in Detroit that was brought up, 1 of those 4 
factors in that case—without identifying the individual—in the rubber 
tire industry, which I have been acquainted with for close to 50 years, 
we always wondered how that fellow always was able to undermine 
the prices in all areas. 

He could not do it consistently unless some big supplier had been 
slipping him some stuff at special prices denied to all others. 

I think another important case that the committee should consider 
when they come to the question of meeting competition in good faith 
is the findings in the Goodyear Tire & Rubber Co. case versus Sears, 
Roebuck, through the Federal Trade Commission. 

The defense of Goodyear in justifying that low price to the Com- 
mission was that they were meeting a competitor’s offers. There was 
no evidence at any time during that trial or hearings that any other 
competitor had gone in there and offered Sears, Roebuck that low price 
on a tire of equal quality as the Goodyear trademark brand tire. 

So I say to you gentlemen that anything that could be done to 
strengthen that act so that no subterfuge would be used by big business 
in offering these low prices to one customer and denying them to all 
cutomers. 

a Congress of this United States must be duly bound to bring that 
about. 

That is my statement, Mr. Chairman. 

Mr. Quieter. Mr. Burger, your organization made a survey on this 
question, I am assuming, back in 1951 or 1952? You said during the 
82d Congress. 

Mr. Burcer. Yes, sir. 

Mr. Quictry. You have taken no vote since that ? 

Mr. Burcer. No, sir. No, because we felt it would be more or less a 
duplicate effort. We do not believe there would be any indication of 
any change, of course, I am not in a position to truthfully state that 
there would be no change. I do not think there would be a change. 

For this reason, then in any action I take as executive officer in 
Washington, I am under direct nationwide vote of our members, and 
our first premise is to protect the overall future of small business. 

All emphasis is placed on, No. 1, a vigorous allout enforcement of 
the antitrust laws. Because without that protection, there is no 
ane for the small business, and this committee knows my views on 
that. 

Mr. Quietry. You have no reason to believe that if a survey of 
a membership was taken today, that the number who would favor 

. R. 11 would be—— 

Mr. Burcer. Honestly and truthfully, I would be very much sur- 
prised if there was any indication that there would be a change be- 
cause, Mr. Chairman, we are in pretty good contact with our members 
in all of the States of the Union. 

And the reports coming in on the competitive condition, from all dif- 
ferent types of businesses, would lead me to believe that the special 
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prices are going on in areas throughout the country on all various 
lines and are denied to all the customers. 

Mr. Quietrey. Thank you, sir, for your statement. 

If there are no other witnesses and no other questions at this time 
the committee will stand adjourned until 10 o’clock tomorrow 
morning. 

(Whereupon, at 3:45 p. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Thursday, April 19, 1956.) 
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THURSDAY, APRIL 19, 1956 


Hovse or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 346, Old House Office Building, Hon. Emanuel Celler (chair- 
man) presiding. 

Present: Representatives Celler (chairman), Rodino, Rogers, 
Quigley, Keating, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel, and Kenneth R. 
Harkins, cocounsel. 

The Cuarrman. The meeting will come to order. 

The Chair would like to put in the record a statement of Herman 
S. Waller, general counsel, National Association of Retail Druggists. 

(The statement above referred to is as follows:) 


STATEMENT OF HERMAN S. WALLER, GENERAL COUNSEL, NATIONAL ASSOCIATION 
oF RETAIL DRUGGISTS 


My name is Herman S. Waller, of the law firm of Waller & Waller. I ama 
member of the Illinois and Florida bars, with offices at 32 West Randolph Street, 
Chicago, Ill. For 22 years I have served as counsel of the National Association 
of Retail Druggists, in whose behalf I submit this statement in favor of H. R. 11. 
The National Association of Retail Druggists represents the Nation’s independent 
retail drugstore owners, with an active membership of some 36,000 individual 
retail drugstore owners, and by affiliation with State and city pharmaceutical 
associations represents almost every independent drugstore proprietor in the 
United States. In behalf of these community servants, and the tens of thousands 
of their employees, and the respective communities they serve, I shall endeavor 
to present for your consideration the purpose and the reasons for the enactment 
of H. R. 11. 

As proponents of H. R. 11 we submit that no member of this committee will 
challenge the generally accepted concept that the heart of our national economic 
policy has long been the faith in the value of a workable competition in the 
market place, nor that the general objective of the antitrust laws is to promote 
such competition in order to preserve our American free-enterprise system. 

Congress, to effectuate this desirable national economic policy, has from time 
to time since 1890 enacted legislation such as the Sherman Antitrust Act, the 
Federal Trade Commission Act, the Clayton Act, and the various amendments 
to these acts in order to accomplish an economic stabilization in the market 
place which maintains freedom of opportunities in any line of commerce and as- 
sures our society the substance of the advantages which a fair and workable 
competition provides. 

The Robinson-Patman Act enacted by Congress in 1936, as an amendment to 
the Clayton Act, after exhaustive congressional investigations, has as one of its 
prime features the prohibition of discriminatory price practices in the market 
place which may lead to restraints of trade, creation of monopolies, and the 
stifling of competition. 
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The effective provision of the Robinson-Patman Act with respect to the enforce- 
ment of the intents and purposes of Congress is contained in section 2 (b) 
thereof which provides as follows: 

“(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with a violation of this section, and unless justifica- 
tion shall be affirmatively shown, the Commission is authorized to issue an order 
terminating the discrimination: Provided, however, that nothing herein con- 
tained shall prevent a seller rebutting the prima facie case thus made by show- 
ing that his lower price or the furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor.” [Italics ours.] 

We shall not burden you with lengthy statements relating to the damaging 
results of the United States Supreme Court decision in the Standard Oil Co. 
case (340 U. S. 231), as far as the present effectiveness of the quoted subsection 
of the act. Suffice it to be said that it is the consensus of the bar that this 
decision nullified the effectiveness of this particular provision practically the 
entire Robinson-Patman Act. 

Experience in the market place, corroborated by business and governmental 
investigations and service, discloses that since the decision of the Supreme Court 
in the Standard Oil Co. case, practices sought to be regulated by the Robinson- 
Patman Act are again rampant and widespread to the detriment of small 
business and consequently to our free-enterprise economy. 

Congressional leaders in both Houses of Congress and representatives of small 
business engaged in every facet of distribution have come to recognize the need 
of correcting the effects of the decision of the Supreme Court in the Standard 
Oil Co. case. TI. R. 11, now before you for consideration, and S. 11 pending in 
the Senate, eminently accomplishes the reassertion of Congress when it passed 
the act by the following simple and definite restatement of section 2 (b): 

“Sec. 2 (b) Upon proof being made, at any hearing on a complaint under this 
section, that there has been discrimination in price or services or facilities fur- 
nished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with a violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce it shall be a complete 
defense for a seller to show that his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 

We need not again stress that discriminatory price differentials favoring large 
and multiple unit buyers presents a threat to the maintenance of the free com- 
petitive enterprise system which the antitrust laws are designed to protect. 

The necessity for legislation to prevent unfair discrimination in prices with a 
view of destroying competition needs lttle argument to sustain the wisdom of it. 

This tenet is an accepted fact concurred in by economists, the judiciary, as well 
as legislators. 

It is of interest to note that the dissent opinion of the Supreme Court in the 
Standard Oil Co. case, concerning this matter, clearly substantiates our con- 
clusion when Justice Reed said: 

“The statutory development and the information before Congress concerning 
the need for strengthening the competitive price provision of the Clayton Act, 
make clear that the evil dealt with by the proviso of section 2 (c) was the easy 
avoidance of the prohibition against price discrimination. The control of that 
evil was an important objective of the R-P Act * * * Because of experience, 
under the Clayton Act Congress refused to continue its competitive price pro- 
viso. Yet adoption of petitioner’s position (that is, Standard Oil Co.) would 
permit a seller of nationally distributed goods to discriminate in favor of large 
chain retailers, for the seller could give to the large retailer a price lower than 
that charged to small retailers, and could then completely justify its discrimina- 
tion by showing that the large retailer had first obtained the same low price from 
a local low-cost producer of competitive goods. This is the very type of 
competition that Congress sought to remedy.” 

Continued the Court: “The language changes made by section 2 (c) of the 
Robinson-Patman Act reflect an intent to diminish the effectiveness of the sweep- 
ing defense offered by the Clayton Act’s meeting of competition proviso * * * 
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We think, that Congress intended so to amend the Clayton Act that the avenue 
of escape given price discriminators by its meeting competition clause should be 
narrowed. The majority opinion of the Court leaves what the seller can do 
almost as wide open as before.” Chief Justice Vinson and Justice Black joined 
in the dissent. 

H. R. 11 asserts for its purpose to be “to strengthen the Robinson-Patman anti- 
price discrimination practices in order to accomplish the protection it affords 
small and independent business.” Senator Kefauver in a public statement, re- 
leased upon his introduction of 8. 11, said: 

“The present bill (referring to S. 11) would go a long way toward attaining 
the objectives which the authors of the Robinson-Patman Act thought they had 
secured when the act was passed some 18 years ago. I say it would go ‘a long 
way. But it would not go ‘all the way.’ The ‘good faith’ defense would still be 
a complete defense in all cases except where the effect of the discrimination fell 
short of probable injury to competition. Jt would still be a complete defense 
where only an individual competitor or individual competitors, as distinct from 
competition were injured. But it would not be a complete defense where the 
discrimination was of such breadth and proportions as to result in a probable in- 
jury to competition.” (Italics ours.) 

H. R. 11 and its companion bill in the Senate, S. 11, merely clarifies and re- 
asserts the intent of Congress in its effort to carry out the purposes of the Robin- 
son-Patman Act. The bill is necessary in order to repair the damage done by 
the Supreme Court decision in the Standard Oil Co. case. 

Paraphrased, H. R. 11, which rewrites section 2 (b) of the Robinson-Patman 
Act, simply reasserts the original intent of Congress when the Robinson-Patman 
Act was enacted, and which present experience in the market place demands, 
namely, that when proof has been made of a discrimination such as is pro- 
hibited in section 2 (a) of the act, that the burden of rebutting the prima facie 
case so made, shall be upon respondents so charged. As a defense to such charge, 
respondent may affirmatively present a justification of such discrimination. 
However, if the justification in prices or facilities furnished is based upon re- 
spondent’s “good faith” to meet an equally low price or services and/or facilities 
furnished by a competitor in order for such justification to be a complete defense, 
respondent shall also have the burden of rebutting that the effect of such dis- 
crimination may not substantially lessen competition or tend to create a monopoly 
in any line of commerce. 

The language of H. R. 11 is clear, definite and purposeful. It seeks to avoid 
a wide loophole created by the decision in the Standard Oil Co. case which would 
permit one to engage, with impunity, in discriminatory practices, such as are 
forbidden by the act under the guise of meeting competition, whether actual, 
fancied or purposely created. Permitting such loophole to exist will render the 
prohibited discrimination provisions in the act completely unenforceable. 

H. R. 11 clarifies the procedural provisions of the act, which were nullified by 
the Supreme Court decision in the Standard Oil Co. case, in order to accommo- 
date the enforcement of the substantive provisions which prohibit discriminatory 
practices. The bill provides a procedural device to be considered by the enforce- 
ment agency in rebuttal of respondent's justification for the existing discrimina- 
tion in accord with established precedents accumulated in the past 16 years prior 
to the Supreme Court decision in the Standard Oil Co. case. 

We shall refrain from burdening this committee with additional views in be- 
half of this bill. However, to those of you who may have a doubt as to the rea- 
sons why you should vote in favor of H. R. 11, we respectfully direct your atten- 
tion to the 52 page comprehensive and authoritative statement of the Honorable 
Congressman Wright Patman, the sponsor of this bill and coauthor of the Robin- 
son-Patman Act, filed on May 10, 1955, before the House Committee on the 
Judiciary. We particularly direct your attention to pages 28 and 52, inclusive, 
thereof. In that statement you will find shocking proof of the forces seeking to 
weaken and nullify the objectives of the antitrust laws, as well as an unbiased 
appraisal of the efforts of Congress to preserve our national economic policy. 

_ In behalf of the retail druggists of the United States and small-business men 
in every endeavor in our Nation, we submit and urge the need for the relief 
afforded by the enactment of H. R. 11 into law. 


The Cuamrman. There will also be placed in the record the state- 
ment of George H. Frates, Washington representative of the Na- 
tional Association of Retail Druggists. 
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(The statement above referred to is as follows :) 


SraTeMENT or GeorGe H. FRATES, WASHINGTON REPRESENTATIVE OF THE NATIONAL 
ASSOCIATION OF RETAIL DruGGIsTs 


My name is George H. Frates. I am the Washington representative of the 
National Association of Retail Druggists, an organization composed of 36,000 
small, independent, retail pharmacists practicing their profession in every State 
of the Union and the District of Columbia. These thousands of retailers own 
and operate their own drugstores. Our office is at 1163 National Press Building. 
Dr. John W. Dargavel is administrative supervisor. He is general manager 
and executive secretary of the National Association of Retail Druggists, with 
headquarters at 205 West Wacker Drive, in Chicago, Ill. 

We appear as proponents of H. R. 8395 because its aim and purpose seeks to 
amend the Clayton Act so as to make clear and certain the prohibitions of the 
act dealing with restrictive exclusive dealerships and compulsory tie-in sales 
which are used as a means of stifling the freedom of competition, encourage 
restraint of trade and promote monopolies. 

This bill seeks to assure the freedom of the enterpriser from restrictive 
shackles in the distribution of articles of commerce and services in interstate 
commerce, thereby promoting free and open competition. It seeks to afford the 
small-business man the choice of conduct in the operation of his business without 
the illegal restrictive commercial impositions of his supplier. This will keep 
the avenues of freedom of opportunities unrestricted and unhampered and will 
promote the goal of fair competitive practices in the market place. 

This bill seeks to strengthen and accommodate our antitrust laws by providing 
self-executing acceptable enforcement procedures and generally make possible 
os small business to protect itself against the gouging and overlording by big 

usiness, 

We respectfully submit that H. R. 8395 will enhance our national economic 
policy by promoting the freedom of small business to enable it to fairly compete 
in the market place. We urge its passage. 


The Cuarmman. The Chair would also like to put in the record 
a statement on behalf of the National Tire Dealers and Retreaders 
Association, Inc. 

(The statement above referred to is as follows :) 


STATEMENT ON BEHALF OF THE NATIONAL TIRE DEALERS & RETREADERS 
AssocraTiIon, Inc. Re: H. R. 11 anp H. R. 8395 


This statement is submitted on behalf of the National Tire Dealers & Re 
treaders Association, Inc., to present the views of the members of this association 
to the Antitrust Subcommittee of the House Committee on the Judiciary with 
regard to pending legislation designated H. R. 11 and H. R. 8395. 

There are approximately 2,600 members of the National Tire Dealers & Re- 
treaders Association, all of whom are independent businessmen engaged in the 
sale of automobile tires and retreading services, none of whom are supported 
or subsidized in any manner by tire manufacturers, chainstores, or other large 
retailing organizations. The association is a nonprofit corporation having 
members in each of the 48 States, the District of Columbia, and some of the 
Territories of the United States, and is the only nationwide trade association 
which represents the independent tire dealers and retreaders. 

The tire industry at the retail level has always been a very competitive busi- 
ness. At the outset of this comparatively young industry, competition existed 
between independent dealers who competed on the basis of products and service. 
In the past 25 years there has been a number of new entries into this retail 
field, including chainstores, retail outlets owned by tire manufacturers, and 
other types of outlets operating on a large scale. Many independent tire dealers 
have found it necessary to add other lines of retail goods, such as household 
appliances, refrigerators, stoves, etc. Most of the independent dealers have 4 
franchise with a particular tire manufacturer under which the dealer is an 
authorized representative for that particular brand of tires, although the 
dealer retains his status as an independent businessman. During the past 25 
years, the independent tire dealer has steadily lost an ever increasing share of 
the retail market. In addition to the changing types of competition, the inde 
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pendent dealer has been faced with the loss of large accounts which are now 
being handled direct from the factory and which are being taken entirely out 
of the retail picture. It is, of course, extremely difficult for a small independent. 
businessman to compete with the larger organizations who can, per unit cost, 
operate perhaps more efficiently and effect savings through quantity purchases. 

The continued existence of the independent tire dealer as respects the small 
independent businessman generally is largely attributable to the anti-trust laws 
of the United States and perhaps more specifically to the Robinson-Patman Act 
and section 3 of the Clayton Act. It is for these reasons that we have an active 
interest in H. R. 11 and H. R. 8395. Our association supports H. R. 11 and its 
counterpart in the Senate, S. 11, introduced by Senator Kefauver, following the 
directive of a resolution adopted by the members of the association at their last 
annual meeting in October 1955. Much has been said in support of H. R. 11 and 
in opposition to H. R. 11. We believe that H. RK. 11 will do nothing more than 
restore the Robinson-Patman Act to the type of legislation that was contemplated 
by the Congress when it was adopted in 1936. 

Although the Supreme Court in the Standard Oil Company case (340 U. S. 
231), indicated that a finding that a discriminatory low price was made to meet 
an equally low price of a competitor in good faith would be an absolute defense to 
a charge of price discrimination under 2 (b) of the act, the legislative history 
of the act is replete with statements to the contrary. Mr. Utterback, the chair- 
man of the House managers at the conference on the bill, reported in 80 Con- 
gressional Record 9418 his interpretation of the good faith proviso in which he 
said in part, “It is to be noted, however, that this does not set up the meeting 
of competition as an absolute bar to a charge of discrimination under the bill. 
It merely permits it to be shown in evidence. This provision is entirely pro- 
cedural * * * If this proviso were construed to permit the showing of a 
competing offer as an absolute bar to liability for discrimination, then it would 
nullify the act entirely at the very inception of its enforcement, for in nearly 
every caSe mass buyers receive similar discriminations from competing sellers 
of the same products.” 

We do not believe that there can be any serious argument that Congress 
intended the good faith meeting of a lower price of a competitor to be only a 
procedural defense giving rise to a careful inquiry into the effect of this lower 
price on competition in a particular market area. Whether the Standard Oil 
case has completely overruled this provision is not entirely clear from the Court’s 
opinion. However, it is generally conceded that, since the Standard Oil case, 
the meeting of the lower price of a competitor in good faith in a particular 
market area is an absolute defense to a charge of price discrimination regardless 
of the effect of this discrimination on competition and irrespective of whether 
it is promotive of monopoly. Therefore, the Federal Trade Commission under 
this interpretation cannot go beyond a finding that a price was lowered in an 
area to meet a lower price of a competitor in good faith even though the same 
seller charges considerably higher prices for the same product in other market 
areas. 

As we interpert H. R. 11, this bill will do nothing more than untie the hands 
of the Federal Trade Commission and permit the Commission to go forward 
beyond a finding of good faith in setting the discriminatory price and then in- 
vestigate in detail the effect of this price upon local market conditions. H, R. 11 
does not require a different result than one which would usually obtain under 
the present state of the law. It merely empowers the Federal Trade Commis- 
sion and the courts to take action where price discriminations tend to create a 
monopoly or substantially lessen competition. It would be impossible to discuss 
the myriad fact situations which could arise under which this law must be 
applied. If, however, the good faith meeting of a lower price by a competitor 
completely prevents the Federal Trade Commission from further investigating 
the competitive situation in a particular market area, the door will be open to. a 
number of possible abuses, all of which can only accrue to the detriment of the 
independent businessman. 

If price discrimination results in the destruction of competition and the crea~ 
tion of monopoly after which the seller can through sheer economic power buy 
out the competitor whose low price he met, both the independent businessman 
and the consumer will suffer. We believe that the Robinson-Patman Act was 
enacted to protect and stimulate competition for the preservation of the inde- 
pendent businessman and at the same time to insure that the consumer pay a 
fair, competitive price. If this is so, then H. R. 11 is entirely consistent with 
the theory of the Robinson-Patman Act, and we urge the subcommittee to report. 
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favorably on this bill to prevent section 2 (b) from being completely nullified 
by the Supreme Court. 

Our association also supports H. R. 8395 which proposes to amend the Clayton 
Act. As we interpret the proposed amendments, it is the purpose of this bill to 
broaden the coverage of the Clayton Act restrictions against requirements and 
tying contracts and to facilitate the proof of a violation of the act in instances 
where violations are carried out by oral threats or by economic reprisals. An- 
other provision in this bill would make possible the institution of proceedings 
to enjoin violations of this act where the prospective plaintiff is without sufii- 
cient financial resources to carry on prolonged litigation. 

This bill will liberalize the provisions of the Clayton Act with respect to the 
prohibiting requirements contracts. If enacted, these amendments will invali- 
date franchises, contracts, leases or licenses which operate in any manner to 
hinder the freedom of choice of an independent businessman in purchasing his 
supplies. We think that this amendment is particularly appropriate in view of 
the possible situations which have the evils found in the Standard Stations 
case and the Richfield Oil case but which from the standpoint of proof do not 
meet the requirements of showing a violation of the Clayton Act. Requirements 
contracts can be enforced, even though unwritten, by the controls that manufac- 
turers and distributors have over leases, credit, and other factors of the inde- 
pendent businessman’s day-to-day operations. Without necessarily suggesting 
that this situation presently exists in any particular area, it is significant that 
the power to exercise such economic controls is increasing constantly. Re- 
cently the Federal Trade Commission instituted proceedings, against 3 major 
rubber companies and 3 major oil companies challenging the legality of 
arrangements whereby the oil companies receive overriding commissions for 
tires and other accessories sold through the stations owned or leased by the oil 
companies. In each case, the overriding commissions amounted to more than a 
million dollars a year on commissions ranging from 5 to 10 percent of the net 
sales of tires, batteries and accessories. Many independent tire dealers operate 
gas stations as an adjunct to their tire business. These working agreements 
between the major suppliers provide economic power which if abused could 
injure competition, promote monopoly, and adversely effect the independent 
businessman. There are indications of other working agreements between sup- 
pliers such as distributors of electrical appliances, refrigerators, etc., with rub- 
ber companies which if abused, could result in a fact situation every bit as 
serious as that of the Standard Stations case but, under the present Clayton 
Act provisions, proof of such a violation would be almost impossible. 

It is not the purpose of this statement to accuse any individual companies of 
unlawful practices, but merely to point out to the committee that the economic 
power to engage in these types of practices exists and that H. R. 8395 would 
only permit the independent businessman who might be abused by such an 
arrangement or by such economic threats to his welfare to prove such a viola- 
tion in court. 

Proof of a violation under this bill could be established prima facie by show- 
ing threats to cancel or terminate franchise, leases and other agreements when 
connected with requirements contracts or tying arrangements. Certainly, such 
conduct is a clear violation of the Clayton Act as it exists today. H. R. 8895 
would facilitate the manner of proof of such a violation and therefore not only 
help the small independent businessman but undoubtedly act as a deterrent to 
possible future violations. 

The final provision of H. R. 8395 can be the greatest single advantage to the 
independent businessman in his constant struggle for survival. This provision 
would permit, in cases of financial hardship, reimbursement to a plaintiff who 
does not prevail in antitrust litigation if the court certifies that the plaintiff’s 
case is founded upon probable cause. This association was engaged in one pri- 
vate antitrust case by and through its members which lasted for 8 years. It 
has been terminated under a consent arrangement which can be reopened at 
any time. The costs and fees which accrued in this litigation will certainly 
be a deterrent to future action of this type by the association except in cases 
where a particular abuse is of such proportion to warrant such a tremendous 
investment. Yet, we are a group of over 2,600 independent businessmen. How 
a single independent husinessman can undertake to finance private antitrust 
litigation is almost beyond comprehension. Faced with many years of court 
battles, prolonged depositions, extensive investigations and time-consuming 
preparation, it is a brave individual who would undertake private antitrust 
litigation. This factor is undoubtedly considered by sellers in planning their 
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business operations. This section would encourage a person who could not 
finance the entire litigation to undertake the action if he and his attorneys are 
satisfied that probable cause exists. 

We urge this subcommittee to report H. R. 8395 favorably. We submit that 
the bill cannot adversely affect any interests, big or small, and can result only in 
a tremendous assistance to the small-business man who needs help in securing 
the protection of the antitrust laws. We appreciate this opportunity to present 
our views and comments to the subcommittee and earnestly support the ap- 
proval of both H. R. 11 and H., R. 8395. 

The Cuamman. We have with us a rather familiar face. Judge 
Barnes has been here quite a number of times and has always been of 
help. 

Judge Barnes, I understand you have another engagement, and we 
will not hold you long. 

You may proceed. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL, IN CHARGE OF THE ANTITRUST DIVISION 


Mr. Barnes. May the record show, Mr. Chairman, that I have 
accompanying me this morning Mr. 3 phraim Jacobs, Chief of the 
Legislative and Clearance Section, his assistant chief, Mr. Duffner, 
and Mr. Edward J. Harri ison, a trial attorney in his section. 

The CHarrman. We are very glad to have all of them with us. 

Mr. Barnes. At the request of your chairman, I today submit this 
brief statement of the Department of Justice’s views on H. R. 11 
and H. R. 8395. 

At the outset, may I state the Bureau of the Budget has advised 


us there is no objection to the submission of this report. 
(The statement referred to is as follows :) 


STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE 
OF THE ANTITRUST DIVISION 


At the request of your chairman, I today submit this brief statement of the 
Department of Justice’s views on H. R. 11 and H. R. 8395. ‘ 


H. R. 11 


This bill’s apparent purpose is to modify the Supreme Court decision in 
Standard Oil Company v. Federal Trade Commission.’ We oppose this modifica- 
tion. To explain why my plan is, first to explain what Standard of Indiana 
holds; second, to explain why this holding best promotes antitrust’s traditional 
goal of free competition ; and thirdly I shall attempt to dispel certain misappre- 
hensions that exist about that case and its effects. 

First, what did the Supreme Court hold in Standard of Indiana? The Federal 
Trade Commission had contended that meeting a competitor’s equally low price 
operated only to rebut a prima facie case made by a showing of sales at different 
prices, but was nullified by any affirmative proof of competitive “injury” caused 
by the challenged differential. A divided Supreme Court, however, rejected 
this contention, and construed the “meeting competition” proviso as affording 
an “absolute” defense, incidental “injury” notwithstanding. In the Court’s view, 
Congress had in 1936 contracted the scope of the original proviso by confining 
it to “price differentials occurring in actual competition,” and by excluding 
“reductions which undercut the ‘lower price’ of a competitor.”* But these 
revisions had not “cut into the actual core of the defense.” “Actual competition, 
at least in this elemental form [was] thus preserved.” * 

For this it seems clear that the court did no more than to hold that a seller 
can reduce his price in good faith to meet a lower price which is available. 


ame Oil Co. (Indiana) v. Federal Trade Commission, 340 U. S. 231, 246, 247 


2 Thid., at p. 242. 
*Ibid., at p. 242. 
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And it made clear that the burden of showing good faith—that is, proof that 
the seller as a reasonable and prudent man believed that he was in fact meeting 
a competitor’s lower offer—was on the seller, and not on the Commission. 

Second, Standard Oil seems consonant with the Nation’s antitrust policy. 
A seller’s right to meet a competitor's prices by granting price differentials 
to some customers without reducing his prices to all must remain an essential 
qualification to any antiprice discrimination law. For a seller constrained by 
law to reduce prices to some only at the cost of reducing prices to all may well 
end by reducing them to none. As the Federal Trade Commission in 1953 
recommended to Congress, “the right to meet a lower price which a competitor 
is offering to a customer, when this is done in good faith, is the essence of 
competition and must be permitted in a free competitive economy.” Anything 
less, I think would move the price discrimination statute into irreconcilable 
conflict with the Sherman Act. As the late Mr. Justice Jackson, a former At- 
torney General and a former head of the Antitrust Division, observed during 
the oral argument of that case: 

“The whole philosophy of the Sherman Act is go out and compete, get busi- 
ness, fight for it. Now, the whole philosophy we are asked to enforce here is 
that you really must not; you should let this business go and not meet the com- 
petition. I have difficulty in knowing where we are with this.” 

Thus, Standard Oil goes far to harmonize the Robinson-Patman Act with the 
basic tenor of antitrust policy. 

Finally, it may be helpful to clear up possible misunderstandings about the 
effect of Standard of Indiana. On May 10, 1955, before the House Judiciary 
Committee, for example, Congressman Patman said: 

“Now let us suppose that I see my [political] opponent coming along the 
street and he is unarmed, but I have a gun. He has not attacked me in any 
unlawful way, but I know that he has been trying to win over some of the 
voters who have supported me in past elections. So I pull out my gun and start 
shooting at him and I hit several innocent bystanders. Let us suppose further 
that my opponent takes cover behind a tree, and I then make myself comfortable 
and begin taking some leisurely potshots at that tree. I know that as long as 
I keep my opponent pinned behind that tree he cannot be out winning over 
more of the voters. So I continue taking potshots, and every now and again 
I hit an innocent bystander. I hit a lot of small children, * * *” 

And then he added: 

“These are almost precisely the things the Supreme Court told the Standard 
Oil Co. and the FTC [that Standard could do] in the Standard Oil (Indiana) 
decision.” 

First, nothing in the Court’s decision remotely bears out this analogy. Stand- 
ard had four Detroit customers, who—the Commission agrees and the Supreme 
Court emphasized—would have received the jobbers’ tank-car price whether 
or not Standard sold to them as jobbers. The only question was whether to 
keep them as customers Standard could meet the jobbers’ price that was law- 
fully available to them from others. 

Second, the Supreme Court decision makes clear that the good-faith defense 
Goes not permit a seller to meet an admittedly unlawful price of a competitor. 
What Mr. Patman in effect says is that he should not be able to adopt the same 
lawful tactics of his opponent in order to persuade voters. For then voters 
might be persuaded to vote for Mr. Patman and his opponent, as a result, injured. 

Third, Standard of Indiana correctly interpreted the Robinson-Patman amend- 
ments. The original Clayton Act permitted price reductions to “meet compe- 
tition.” ‘This permitted a price reduction to compete against the better service, 
higher reputation, increased advertising, or other competitive advantage of the 
cempetitor. What Congress did in the Robinson-Patman amendment was to 
narrow the meeting-competition defense to meeting only “an equally low price 
of a competitor.” As the Supreme Court pointed out in the Standard Oil 
case, Congress certainly did not intend wholly to destroy the defense. 

Fourth, Standard has not, as critics predicted, adversely affected enforce- 
ment of section 2 (a). Since Standard, the good-faith meeting-competition 
defense has been raised in 22 contested cases. In six of these, cease-and-desist 
orders have been issued.‘ In each of these six cases the defense was rejected. 


*E. Edelmann € Co., 3 C. C. H. Trade Reg. 1644 or my e< @: & ¢. see 5 Moog 
Industries, Inc., 3 C. C. H. Trade Reg. 4; ids - & 3 1955) ; C. BE. Niehoff ¢€ 
Co., 3 C. C. H. Trade Reg. Rept., pes. Ss 8 955); : Whitaker Cable Corp., 


3 C. C. H. Trade Reg. Rept., par. 25,443 2. & T9065) Ohemeten Sparkplug Co., Docket 
3977 ; General Motors Corp., Docket 5620 
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In another case respondent raised the defense in his answer, later elected not 
to contest the charges, and a consent order to cease and desist was entered.’ 
There are 15 formal cases now pending within or before the Commission in which 
the good-faith defense is involved.’ In addition, a motion to reconsider the 
findings (after remand of the case by the Supreme Court) that Standard Oil’s 
price differentials were not made in good faith was denied.’ The Standard Oil 
case itself is still pending in the courts. 

The effect of Standard of Indiana on price-discrimination cases, despite the 
alarms of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, 
in which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case. 

Finally, Standard of Indiana merely restated what most people thought the law 
already was. Thus, as early as 1941 the staff of the Federal Trade Commission 
wrote in a TNEC monograph (No. 42): 

“The amended (Robinson-Patman) act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commission. 
* * * The right of self-defense against competitive price attacks is as vital in 
a competitive economy as the right of self-defense against personal attack.” 

And the Department of Justice wrote the chairman of this committee on July 
10, 1951, that— 

“* * * The Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor” (Rept. No. 2438, 82d Cong., p. 6). 

Against this background, I urge that Standard of Indiana should stand. And 
hence H. R, 11, I believe, should not be enacted. 


H. RB. 8395 


Secondly, as to H. R. 8395, this bill would substitute, in place of present 
Clayton Act section 3, two new subsections. 

First, proposed subsection (a) would expressly include “service or facilities. 
Second, it would proscribe any lease, sale, or contract for sale, not like present 
section 3, “on the condition, agreement, or understanding,” but rather, “on the 
condition, agreement, or any arrangement, direct or indirect, or course of action.” 
lhird, the new subsection outlaws these acts not only when they prevent dealing 
with a competitor’s goods, but also when they operate “against such person’s 
freedom of choice in use or dealing” in these items. Finally, new subsection (a) 
would add the following to the present “effect” clause: “or where the effect 
* * * may be to prevent or eliminate a substantial amount of competition in any 
section, community, or trading area.” So much for proposed subsection (a). 

Proposed subsection (b) would make it unlawful for “any person engaged in 
commerce * * * to be a party to or assist in the commission of” certain acts. 
These acts the bill describes as “in connection with any sale, or contract to sell, 
or lease, or license, or franchise, which operates to hinder, restrict, prevent, or 
otherwise interfere with the freedom of choice of any purchaser, lessee, licensee, 
or grantee to acquire, deal in, advertise, display, use or resell any goods, wares, 
merchandise, machinery, supplies or services or facilities available from any 
other person, or to sell goods, wares, merchandise, machinery, supplies, or serv- 


"8 


Frank F. Taylor Co., 3 C. C. H. Trade Reg. Rept., part 25,116 (F. T. C. 1954). 

* Standard Motor Products, Docket 5721; Southern Ozygen Co., Docket 6372; Anheuser- 
Busch, Inc., Docket 6331 ; Elwell Park Electric Co., Docket 6329 ; Hyster Co., Docket 6330; 
Lewis-Shepard Co., Docket 6340; Clark Equipment Co., Docket 6347; Otis Elevator Co., 
Docket 6350; Warren Petroleum Corp., Docket 6227 : and Yale € Towne Manufacturing Co., 
Docket 6232 ; American Motor Specialties, Inc., Docket 5724; Borden-Aicklen Auto Supply, 
Inc., Docket 5766, D. € N. Auto Parts Co., Inec., Docket 5767; Federal Mogul Corp., 
Docket 5769 ; Thompson Products, Inc., Docket 5872. 

a While certainly no prejudgment of the issues is indicated, it is perhaps significant that 
he Commission on April 19, 1955, issued a complaint against Anheuser-Busch, Inc., 
alleging that this firm has violated sec. 2 (a) of the Robinson-Patman Act by reducing its 
established premium price on Budweiser beer to match exactly the lower established price 
charged for beer by its local competitors in the St. Louis area. It is further alleged that 
in “all other areas of the United States Anheuser-Busch, in accordance with its customer 
practice, maintained the so-called differential in price between premium-priced Budweiser 
and the normally lower priced regional or local beers” (Docket 6331). 

* H. R. 8395, p. 2, line 4. 
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ices or facilities at the price and in the amount or volume he desires, or in any 
other way to conduct his business as an independent businessman and as he deems 
best * * *.”* This provision does not apply, however, if “such act is expressly 
provided for and specified in the terms and conditions of a sale, or contract to 
sell, or lease, or license, or franchise, or in the laws of the United States, and is 
otherwise lawful under the antitrust laws of the United States and the Federal 
Trade Commission Act.” ” 

Regarding these proscribed acts the bill provides that where a purchaser 
engages in a substantial amount of business in the relevant product, “a threat to 
cancel, terminate, or refuse to renew, or the cancellation, termination, or refusal 
to sell * * *, for reasons other than those expressly provided for and specified in 
the contract, lease, license, or franchise,” shall constitute prima facie proof of 
violation of this section. Upon such prima facie proof, the bill goes on, “the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with the violation of this section * * *.”™ 

Beyond these amendments to present Clayton Act section 38, H. R. 8395 would 
also amend Clayton Act section 4 in two ways. First, the bill would permit 
plaintiffs to “recover from the defendant his cost of suit, including a reasonable 
attorney's fee,” not only where plaintiff recovers monetary damages, but also 
“where equitable relief is granted.”” Second, the bill provides some procedure 
for unsuecessful private plaintiffs to collect costs from the United States. 

Thus the bill states initially that “whenever the plaintiff moves the court to 
do so, it shall determine and certifv within a reasonable time whether the 
plaintiff's suit is founded upon a showing of probable cause.” “ Upon certification 
of probable cause, the bill goes on: * 

“Then the plaintiff’s cost of suit and a reasonable attorney's fee shall be re- 
coverable from and borne by the United States if the plaintiff does not prevail 
in the final judgment, except as hereinafter provided. Within ten days after 
the entry of any final judgment adverse to a plaintiff whose suit has been certi- 
fied as based on probable cause, the clerk of the court shall so notify the Attorney 
General of the United States. The Attorney General may then move the court 
to deny in whole or in part the recovery by the plaintiff from the United States 
of his cost of suit and an attorney’s fee upon the ground that the plaintiff can 
bear the same without suffering undue hardship. Upon the basis of an affirmative 
showing by the Attorney General that the plaintiff will not suffer undue hardship, 
the court in its discretion may award or deny in whole or in part a recovery to 
the plaintiff from the United States of the plaintiff’s cost of suit and an attor- 
ney’s fee.” 

Without detailed explanation and analysis by its sponsors, overall comment on 
H. R. 8395 is difficult. The intent and effect of some of its provisions can be 
reasonably gaged. On these, then, I state this Department’s views. Regard- 
ing others, however, the language is so ambiguous that I hesitate to hazard sup- 
port or opposition. 

On the one hand, some portions of H. R. 8395 this Department supports. I 
approve, for example, making explicit Clayton Act section 3 coverage of “serv- 
ices or facilities.” Restraints on “services or facilities” have been held to trans- 
gress the Sherman Act. And exclusive dealing arrangements involving “services 
or facilities’ have been struck down, not only under Sherman Act section 1, 
but also under Federal Trade Commission Act section 5. But present Clayton 
Act section 3 coverage is of “goods, wares, merchandise, machinery, supplies or 
other commidities,” and hence probably does not include “services.” In any 
event, no reason appears why coverage of “services and facilities” should not 
be made explicit. 

I likewise support H. R. 8395’s effort to permit a successful private antitrust 
plaintiff's recovery of costs, not only where he seeks damages, but also solely 
equitable relief. Under present section 4 of the Clayton Act, any person injured 
may recover treble damages and the cost of suit including a reasonable attor- 
ney’s fee. Section 16, however, enables private antitrust plaintiffs to seek in- 
junctive relief but does not include a provision authorizing the recovery of costs. 
Where a private litigant does not sue under section 4 as well as 16, no rational 


* H. R. 8295. p. 2, lines 24-25; p. 3, lines 1-9. 
10H. R. 8395. p. 3, lines 10-14. 

11H. R. 8395, p. 4. lines 13-15. 

22H. R. 8395. p. 4. lines 21-23. 

13 A. R. 8395, pp. 4—5. lines 24-25, 1-2. 

“4H. R. 8395. p. 5, lines 10-19. 
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pasis appears for denying recovery of costs. In either case he should recover 
eosts including a reasonable attorney’s fee. 

On the other hand, some sections of H. R. 8395 this Department opposes. First, 
the bill could possibly be interpreted to alter the authority of the Department 
of Justice to enjoin a prospective violation of section 3. Present law prohibits 
eertain conduct conditions or understandings that the lessor or purchaser “shall 
not use or deal * * *.” This bill, however, might be construed to prohibit only 
situations in which the prescribed conduct has in fact taken place. The proposed 
language is in the present tense, that is, action which “prevents the lessor or 
purchaser thereof from using or dealing * * *.” From this change in language, 
I fear, a court might be persuaded to conclude a congressional intent to preclude 
an antitrust attack by us pursuant to section 15 of the Clayton Act to enjoin, for 
example, an exclusive dealing agreement not yet put into effect which we feel 
would violate section 3. This Department strongly opposes any change in section 
3 language which could possibly be construed to restrict or impede in any manner 
eur ability to enjoin any prospective violation. 

This Department likewise opposes the bill’s provisions for recovery of costs 
from the United States by unsuccessful plaintiffs. The bill requires the court 
to determine probable cause “[w]henever the plaintiff moves the court to do 
so * * *."* Thus plaintiff could move for determination of probable cause 
immediately after filing a complaint. Since it is easy to plead a good cause of 
action, this provision could permit a finding of probable cause in instances where 
facts later proved by no stretch warrant a finding of violation. 

Beyond that, this provision would in effect transform the Department of Justice 
into a credit bureau. Placed on the Attorney General would be the burden of 
determining whether “the plaintiff can bear [costs] without suffering undu« 
hardship.” In this task, moreover, little help or information could be expected 
from any defendant. For he would already have successfully defended against 
plaintiff's suit and would have small interest in whether or not the United 
States reimburses plaintiff's costs. This provision, then, would place upon this 
Department a burden entirely unlike any it now bears, one which would require 
much added manpower to fulfill fairly. For these reasons, Congress should weigh 
most carefully enactment of this provision, which, in effect, subsidizes un 
successful litigation. 

Beyond these provisions with effect sufficiently clear to warrant support or 
opposition, other parts of H. R. 8395 are dangerously ambiguous and, indeed 
could harm pending litigation. The bill, for example, would substitute the 
language “arrangement, direct or indirect, or course of action” for present sec- 
tion 3's “understanding.” What purpose this substitution would serve is not 
clear. Our belief is that under present law, proof of section 3’s requirement 
of an understanding can be met by showing, in H. R. 8395’s language, an “arrange- 
ment, direct or indirect, or course of action.” Indeed, it is on this theory that 
pending cases, in part at least, rest. With this in mind, I cannot agree such 
amendment is needed 

The same goes for the bill’s proposed addition to section 3’s “effects” clause 
of the language “to prevent or eliminate a substantial amount of competition 
in any section, community, or trading area * * *.” Again, what this change 
would do to existing law is not clear. Summing up this aspect of section 
the Supreme Court in Standard Oil Company (indiana) v. United States 
reasoned : 

“We conclude, therefore, that the qualifying clause of section 3 is satisfied by 
proof that competition has been foreclosed in a substantial share of the line of 
commerce affected.” 

Applying the Supreme Court guide, our view, again reflected in cases filed, is 
that it does not require proof of probable anticompetitive consequences “in any 
line of commerce throughout the country,” but could be met by showing probable 
restrictive effects in any line of commerce in any definable market or, as the 
bill puts it, in “any trading area.” With this in mind, I am again reluctant to 
say that such amendment is needed. 

Finally, I turn to the language “or which operates against such person's 
freedom of choice in using or dealing,” contained in proposed subsection (a), 
and “Or in any other way to conduct his business as an independent businessman 
and as he deems best,” in proposed subsection (b). Again, comment is com- 
plicated by the fact that there are no examples of what practices not covered 
Dy present law the bill seeks to encompass by such language. By no means 
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favorably on this bill to prevent section 2 (b) from being completely nullified 
by the Supreme Court. 

Our association also supports H. R. 8395 which proposes to amend the Clayton 
Act. As we interpret the proposed amendments, it is the purpose of this bill to 
broaden the coverage of the Clayton Act restrictions against requirements and 
tying contracts and to facilitate the proof of a violation of the act in instances 
where violations are carried out by oral threats or by economic reprisals. An- 
other provision in this bill would make possible the institution of proceedings 
to enjoin violations of this act where the prospective plaintiff is without sufi- 
cient financial resources to carry on prolonged litigation. 

This bill will liberalize the provisions of the Clayton Act with respect to the 
prohibiting requirements contracts. If enacted, these amendments will invali- 
date franchises, contracts, leases or licenses which operate in any manner to 
hinder the freedom of choice of an independent businessman in purchasing his 
supplies. We think that this amendment is particularly appropriate in view of 
the possible situations which have the evils found in the Standard Stations 
case and the Richfield Oil case but which from the standpoint of proof do not 
meet the requirements of showing a violation of the Clayton Act. Requirements 
contracts can be enforced, even though unwritten, by the controls that manufac- 
turers and distributors have over leases, credit, and other factors of the inde- 
pendent businessman’s day-to-day operations. Without necessarily suggesting 
that this situation presently exists in any particular area, it is significant that 
the power to exercise such economic controls is increasing constantly. Re. 
cently the Federal Trade Commission instituted proceedings, against 3 major 
rubber companies and 3 major oil companies challenging the legality of 
arrangements whereby the oil companies receive overriding commissions for 
tires and other accessories sold through the stations owned or leased by the oil 
companies. In each case, the overriding commissions amounted to more than a 
million dollars a year on commissions ranging from 5 to 10 percent of the net 
sales of tires, batteries and accessories. Many independent tire dealers operate 
gas stations as an adjunct to their tire business. These working agreements 
between the major suppliers provide economic power which if abused could 
injure competition, promote monopoly, and adversely effect the independent 
businessman. There are indications of other working agreements between sup- 
pliers such as distributors of electrical appliances, refrigerators, etc., with rub- 
ber companies which if abused, could result in a fact situation every bit as 
serious as that of the Standard Stations case but, under the present Clayton 
Act provisions, proof of such a violation would be almost impossible. 

It is not the purpose of this statement to accuse any individual companies of 
unlawful practices, but merely to point out to the committee that the economic 
power to engage in these types of practices exists and that H. R. 8395 would 
only permit the independent businessman who might be abused by such an 
arrangement or by such economic threats to his welfare to prove such a viola- 
tion in court. 

Proof of a violation under this bill could be established prima facie by show- 
ing threats to cancel or terminate franchise, leases and other agreements when 
connected with requirements contracts or tying arrangements. Certainly, such 
conduct is a clear violation of the Clayton Act as it exists today. H. R. 83895 
would facilitate the manner of proof of such a violation and therefore not only 
help the small independent businessman but undoubtedly act as a deterrent to 
possible future violations. 

The final provision of H. R. 8395 can be the greatest single advantage to the 
independent businessman in his constant struggle for survival. This provision 
would permit, in cases of financial hardship, reimbursement to a plaintiff who 
does not prevail in antitrust litigation if the court certifies that the plaintiff's 
case is founded upon probable cause. This association was engaged in one pri- 
vate antitrust case by and through its members which lasted for 8 years. It 
has been terminated under a consent arrangement which can be reopened at 
any time. The costs and fees which accrued in this litigation will certainly 
be a deterrent to future action of this type by the association except in cases 
where a particular abuse is of such proportion to warrant such a tremendous 
investment. Yet, we are a group of over 2,600 independent businessmen. How 
a single independent husinessman can undertake to finance private antitrust 
litigation is almost beyond comprehension. Faced with many years of court 
battles, prolonged depositions, extensive investigations and time-consuming 
preparation, it is a brave individual who would undertake private antitrust 
litigation. This factor is undoubtedly considered by sellers in planning their 
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business operations. This section would encourage a person who could not 
finance the entire litigation to undertake the action if he and his attorneys are 
satisfied that probable cause exists. 

We urge this subcommittee to report H. R. 8395 favorably. We submit that 
the bill cannot adversely affect any interests, big or small, and can result only in 
a tremendous assistance to the small-business man who needs help in securing 
the protection of the antitrust laws. We appreciate this opportunity to present 
our views and comments to the subcommittee and earnestly support the ap- 
proval of both H. R. 11 and H, R. 8395. 

The Cuarmman. We have with us a rather familiar face. Judge 
Barnes has been here quite a number of times and has always been of 
help. 

Judge Barnes, I understand you have another engagement, and we 
will not hold you long. 

You may proceed. 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL, IN CHARGE OF THE ANTITRUST DIVISION 


Mr. Barnes. May the record show, Mr. Chairman, that I have 
accompanying me this morning Mr. Ephraim Jacobs, Chief of the 
Legislative and Clearance Section, his assistant chief, Mr. Duffner, 
and Mr. Edward J. Harrison, a trial attorney in his section. 

The Cuarrman. We are very glad to have all of them with us. 

Mr. Barnes. At the request of your chairman, I today submit this 
brief statement of the Department of Justice’s views on H. R. 11 
and H. R. 8395. 

At the outset, may I state the Bureau of the Budget has advised 
us there is no objection to the submission of this report. 

(The statement referred to is as follows :) 
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STATEMENT BY STANLEY N. BARNES, ASSISTANT ATTORNEY GENERAL IN CHARGE 
OF THE ANTITRUST DIVISION 


At the request of your chairman, I today submit this brief statement of the 
Department of Justice’s views on H. R. 11 and H. R. 8395. 


H. R. 11 


This bill’s apparent purpose is to modify the Supreme Court decision in 
Standard Oil Company v. Federal Trade Commission,’ We oppose this modifica- 
tion. To explain why my plan is, first to explain what Standard of Indiana 
holds; second, to explain why this holding best promotes antitrust’s traditional 
goal of free competition ; and thirdly I shall attempt to dispel certain misappre- 
hensions that exist about that case and its effects. 

lirst, what did the Supreme Court hold in Standard of Indiana? The Federal 
Trade Commission had contended that meeting a competitor’s equally low price 
operated only to rebut a prima facie case made by a showing of sales at different 
prices, but was nullified by any affirmative proof of competitive “injury” caused 
by the challenged differential. A divided Supreme Court, however, rejected 
this contention, and construed the “meeting competition” proviso as affording 
an “absolute” defense, incidental “injury” notwithstanding. In the Court's view, 
Congress had in 1936 contracted the scope of the original proviso by confining 
it to “price differentials occurring in actual competition,” and by excluding 
“reductions which undercut the ‘lower price’ of a competitor.”* But these 
revisions had not “eut into the actual core of the defense.” “Actual competition, 
at least in this elemental form [was] thus preserved.” * 

For this it seems clear that the court did no more than to hold that a seller 
can reduce his price in good faith to meet a lower price which is available. 





ane Oil Co. (Indiana) v. Federal Trade Commission, 340 U. S. 231, 246, 247 
2 Thid., at p. 242. 
*Ibid., at p. 242. 
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And it made clear that the burden of showing good faith—that is, proof that 
the seller as a reasonable and prudent man believed that he was in fact meeting 
a competitor’s lower offer—was on the seller, and not on the Commission. 

Second, Standard Oil seems consonant with the Nation’s antitrust policy. 
A seller’s right to meet a competitor’s prices by granting price differentials 
to some customers without reducing his prices to all must remain an essential 
qualification to any antiprice discrimination law. For a seller constrained by 
law to reduce prices to some only at the cost of reducing prices to all may well 
end by reducing them to none. As the Federal Trade Commission in 1953 
recommended to Congress, “the right to meet a lower price which a competitor 
is offering to a customer, when this is done in good faith, is the essence of 
competition and must be permitted in a free competitive economy.” Anything 
less, I think would move the price discrimination statute into irreconcilable 
conflict with the Sherman Act. As the late Mr. Justice Jackson, a former At- 
torney General and a former head of the Antitrust Division, observed during 
the oral argument of that case: 

“The whole philosophy of the Sherman Act is go out and compete, get busi- 
ness, fight for it. Now, the whole philosophy we are asked to enforce here is 
that you really must not; you should let this business go and not meet the com- 
petition. I have difficulty in knowing where we are with this.” 

Thus, Standard Oil goes far to harmonize the Robinson-Patman Act with the 
basic tenor of antitrust policy. 

Finally, it may be helpful to clear up possible misunderstandings about the 
effect of Standard of Indiana. On May 10, 1955, before the House Judiciary 
Committee, for example, Congressman Patman said: 

“Now let us suppose that I see my [political] opponent coming along the 
street and he is unarmed, but I have a gun. He has not attacked me in any 
unlawful way, but I know that he has been trying to win over some of the 
voters who have supported me in past elections. So I pull out my gun and start 
shooting at him and I hit several innocent bystanders. Let us suppose further 
that my opponent takes cover behind a tree, and I then make myself comfortable 
and begin taking some leisurely potshots at that tree. I know that as long as 
I keep my opponent pinned behind that tree he cannot be out winning over 
more of the voters. So I continue taking potshots, and every now and again 
I hit an innocent bystander. I hit a lot of small children, * * *” 

And then he added : 

“These are almost precisely the things the Supreme Court told the Standard 
Oil Co. and the FTC [that Standard could do] in the Standard Oil (Indiana) 
decision.” 

First, nothing in the Court’s decision remotely bears out this analogy. Stand- 
ard had four Detroit customers, who—the Commission agrees and the Supreme 
Court emphasized—would have received the jobbers’ tank-car price whether 
or not Standard sold to them as jobbers. The only question was whether to 
keep them as customers Standard could meet the jobbers’ price that was law- 
fully available to them from others. 

Second, the Supreme Court decision makes clear that the good-faith defense 
does not permit a seller to meet an admittedly unlawful price of a competitor. 
What Mr. Patman in effect says is that he should not be able to adopt the same 
lawful tactics of his opponent in order to persuade voters. For then voters 
might be persuaded to vote for Mr. Patman and his opponent, as a result, injured. 

Third, Standard of Indiana correctly interpreted the Robinson-Patman amend- 
ments. The original Clayton Act permitted price reductions to “meet compe- 
tition.” ‘This permitted a price reduction to compete against the better service, 
higher reputation, increased advertising, or other competitive advantage of the 
cempetitor. What Congress did in the Robinson-Patman amendment was to 
narrow the meeting-competition defense to meeting only “an equally low price 
of a competitor.” As the Supreme Court pointed out in the Standard Oil 
case, Congress certainly did not intend wholly to destroy the defense. 

Fourth, Standard has not, as critics predicted, adversely affected enforce- 
ment of section 2 (a). Since Standard, the good-faith meeting-competition 
defense has been raised in 22 contested cases. In six of these, cease-and-desist 
orders have been issued.‘ In each of these six cases the defense was rejected. 


4H. Edelmann € Co., Cc. H. Trade Reg. ar B58 mY ae ee (F. T. C. 1955) ; Moog 


Industries, Inc., 3 C. C a Gad Reg. Rept., 195 55): C. EB. Niehoff € 
ont 3 C. C. H. Trade Reg. Rept., par. 25,467 F. 5s 1905) ¢ Whitaker Cable Corp., 

3C. Cc. H. Trade Reg. peak Beri 25, 443 (F. T fo! 1966) c, 1055) Sparkplug Co., Docket 
3977 ; General Motors Corp cket 5620, 
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In another case respondent raised the defense in his answer, later elected not 
to contest the charges, and a consent order to cease and desist was entered.’ 
There are 15 formal cases now pending within or before the Commission in which 
the good-faith defense is involved.’ In addition, a motion to reconsider the 
findings (after remand of the case by the Supreme Court) that Standard Oil's 
price differentials were not made in good faith was denied.’ The Standard Oil 
case itself is still pending in the courts. 

The effect of Standard of Indiana on price-discrimination cases, despite the 
alarms of its critics, has been precisely nil. Since Standard of Indiana, the 
Commission has issued an order to cease and desist in every case reaching it, 
in which the meeting-competition defense was raised. The good-faith meeting- 
competition defense has not been successful in a single case. 

Finally, Standard of Indiana merely restated what most people thought the law 
already was. Thus, as early as 1941 the staff of the Federal Trade Commission 
wrote in a TNEC monograph (No. 42): 

“The amended (Robinson-Patman) act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commission. 
* * * The right of self-defense against competitive price attacks is as vital in 
a competitive economy as the right of self-defense against personal attack.” 

And the Department of Justice wrote the chairman of this committee on July 
10, 1951, that— 

“* * * The Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor” (Rept. No. 2438, 82d Cong., p. 6). 

Against this background, I urge that Standard of Indiana should stand. And 
hence H. R, 11, I believe, should not be enacted. 


H. BR. 8395 


Secondly, as to H. R. 8395, this bill would substitute, in place of present 
Clayton Act section 3, two new subsections. 

First, proposed subsection (a) would expressly include “service or facilities. 
Second, it would proscribe any lease, sale, or contract for sale, not like present 
section 3, “on the condition, agreement, or understanding,” but rather, “on the 
condition, agreement, or any arrangement, direct or indirect, or course of action.” 
Third, the new subsection outlaws these acts not only when they prevent dealing 
with a competitor’s goods, but also when they operate “against such person’s 
freedom of choice in use or dealing” in these items. Finally, new subsection (a) 
would add the following to the present “effect” clause: “or where the effect 
* * * may be to prevent or eliminate a substantial amount of competition in any 
section, community, or trading area.” So much for proposed subsection (a). 

Proposed subsection (b) would make it unlawful for “any person engaged in 
commerce * * * to be a party to or assist in the commission of” certain acts. 
These acts the bill describes as “in connection with any sale, or contract to sell, 
vr lease, or license, or franchise, which operates to hinder, restrict, prevent, or 
otherwise interfere with the freedom of choice of any purchaser, lessee, licensee, 
or grantee to acquire, deal in, advertise, display, use or resell any goods, wares, 
merchandise, machinery, supplies or services or facilities available from any 
other person, or to sell goods, wares, merchandise, machinery, supplies, or serv- 


"8 


» Prank F, Taylor Co., 3 C. C. H. Trade Reg. Rept., part 25,116 (F. T. C. 1954). 

Standard Motor Products, Docket 5721; Southern Orygen Co., Docket 6372 ; Anheuser- 
Busch, Inc., Docket 6331 ; Elwell Park Electric Co., Docket 6329 ; Hyster Co., Docket 6330 ; 
Lewis-Shepard Oo., Docket 6340; Clark Equipment Co., Docket 6347; Otis Elevator Co., 
Docket 6350; Warren Petroleum Corp., Docket 6227 : and Yale & Towne Manufacturing Co., 
Docket 6232 ; American Motor Specialties, Inc., Docket 5724 ; Borden-Aicklen Auto Supply, 
Ine., Docket 5766; D. & N. Auto Parts Co., Inc., Docket 5767; Federal Mogul Corp., 
Docket 5769 ; Thompson Products, Inc., Docket 5872. 

’ While certainly no prejudgment of the issues is indicated, it is perhaps significant that 
the Commission on April 19, 1955, issued a complaint against Anheuser-Busch, Inc., 
alleging that this firm has violated sec. 2 (a) of the Robinson-Patman Act by reducing its 
established premium price on Budweiser beer to match exactly the lower established price 
charged for beer by its local competitors in the St. Louis area. It is further alleged that 
in “all other areas of the United States Anheuser-Busch, in accordance with its customer 
Practice, maintained the so-called differential in price between premium-priced Budweiser 
and the normally lower priced regional or local rs” (Docket 6331). 

*H. R. 8395, p. 2, line 4. 
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ices or facilities at the price and in the amount or volume he desires, or in any 
other way to conduct his business as an independent businessman and as he deems 
best * * *.”° This provision does not apply, however, if “such act is expressly 
provided for and specified in the terms and conditions of a sale, or contract to 
sell, or lease, or license, or franchise, or in the laws of the United States, and is 
otherwise lawful under the antitrust laws of the United States and the Federal 
Trade Commission Act.” ” 

Regarding these proscribed acts the bill provides that where a purchaser 
engages in a substantial amount of business in the relevant product, “a threat to 
cancel, terminate, or refuse to renew, or the cancellation, termination, or refusal 
to sell * * *, for reasons other than those expressly provided for and specified in 
the contract, lease, license, or franchise,” shall constitute prima facie proof of 
violation of this section. Upon such prima facie proof, the bill goes on, “the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with the violation of this section * * *.” 

Beyond these amendments to present Clayton Act section 3, H. R. 8395 would 
also amend Clayton Act section 4 in two ways. First, the bill would permit 
plaintiffs to “recover from the defendant his cost of suit, including a reasonable 
attorney’s fee,” not only where plaintiff recovers monetary damages, but also 
“where equitable relief is granted.” “” Second, the bill provides some procedure 
for unsuccessful private plaintiffs to collect costs from the United States. 

Thus the bill states initially that “whenever the plaintiff moves the court to 
do so, it shall determine and certify within a reasonable time whether the 
plaintiff's suit is founded upon a showing of probable cause.” “ Upon certification 
of probable cause, the bill goes on: 

“Then the plaintiff’s cost of suit and a reasonable attorney's fee shall be re- 
coverable from and borne by the United States if the plaintiff does not prevail 
in the final judgment, except as hereinafter provided. Within ten days after 
the entry of any final judgment adverse to a plaintiff whose suit has been certi- 
fied as based on probable cause, the clerk of the court shall so notify the Attorney 
General of the United States. The Attorney General may then move the court 
to deny in whole or in part the recovery by the plaintiff from the United States 
of his cost of suit and an attorney’s fee upon the ground that the plaintiff can 
bear the same without suffering undue hardship. Upon the basis of an affirmative 
showing by the Attorney General that the plaintiff will not suffer undue hardship, 
the court in its discretion may award or deny in whole or in part a recovery to 
the plaintiff from the United States of the plaintiff’s cost of suit and an attor- 
ney’s fee.” 

Without detailed explanation and analysis by its sponsors, overall comment on 
H. R. 8395 is difficult. The intent and effect of some of its provisions can be 
reasonably gaged. On these, then, I state this Department’s views. Regard- 
ing others, however, the language is so ambiguous that I hesitate to hazard sup- 
port or opposition. 

On the one hand, some portions of H. R. 8395 this Department supports. I 
approve, for example, making explicit Clayton Act section 3 coverage of “serv- 
ices or facilities.” Restraints on “services or facilities” have been held to trans- 
gress the Sherman Act. And exclusive dealing arrangements involving “services 
or facilities’ have been struck down, not only under Sherman Act section 1, 
but also under Federal Trade Commission Act section 5. But present Clayton 
Act section 3 coverage is of “goods, wares, merchandise, machinery, supplies or 
other commidities,” and hence probably does not include “services.” In any 
event, no reason appears why coverage of “services and facilities” should not 
be made explicit. 

I likewise support H. R. 8395’s effort to permit a successful private antitrust 
plaintiff’s recovery of costs, not only where he seeks damages, but also solely 
equitable relief. Under present section 4 of the Clayton Act, any person injured 
may recover treble damages and the cost of suit including a reasonable attor- 
ney’s fee. Section 16, however, enables private antitrust plaintiffs to seek in- 
junctive relief but does not include a provision authorizing the recovery of costs. 
Where a private litigant does not sue under section 4 as well as 16, no rational 
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pasis appears for denying recovery of costs. In either case he should recover 
costs including a reasonable attorney’s fee. 

On the other hand, some sections of H. R. 8395 this Department opposes. First, 
the bill could possibly be interpreted to alter the authority of the Department 
of Justice to enjoin a prospective violation of section 3. Present law prohibits 
certain conduct conditions or understandings that the lessor or purchaser “shall 
not use or deal * * *.” This bill, however, might be construed to prohibit only 
situations in which the prescribed conduct has in fact taken place. The proposed 
language is in the present tense, that is, action which “prevents the lessor or 
purchaser thereof from using or dealing * * *.” From this change in language, 
I fear, a court might be persuaded to conclude a congressional intent to preclude 
an antitrust attack by us pursuant to section 15 of the Clayton Act to enjoin, for 
example, an exclusive dealing agreement not yet put into effect which we feel 
would violate section 3. This Department strongly opposes any change in section 
3 language which could possibly be construed to restrict or impede in any manner 
our ability to enjoin any prospective violation. 

This Department likewise opposes the bill’s provisions for recovery of costs 
from the United States by unsuccessful plaintiffs. The bill requires the court 
to determine probable cause “[w]henever the plaintiff moves the court to do 
so * * *.’* Thus plaintiff could move for determination of probable cause 
immediately after filing a complaint. Since it is easy to plead a good cause of 
action, this provision could permit a finding of probable cause in instances where 
facts later proved by no stretch warrant a finding of violation. 

Beyond that, this provision would in effect transform the Department of Justice 
into a credit bureau. Placed on the Attorney General would be the burden of 
determining whether “the plaintiff can bear [costs] without suffering undue 
hardship.” In this task, moreover, little help or information could be expected 
from any defendant. For he would already have successfully defended against 
plaintiff's suit and would have small interest in whether or not the United 
States reimburses plaintiff's costs. This provision, then, would place upon this 
Department a burden entirely unlike any it now bears, one which would require 
much added manpower to fulfill fairly. For these reasons, Congress should weigh 
most carefully enactment of this provision, which, in effect, subsidizes un- 
successful litigation. 

Beyond these provisions with effect sufficiently clear to warrant support or 
opposition, other parts of H. R. 8395 are dangerously ambiguous and, indeed, 
could harm pending litigation. The bill, for example, would substitute the 
language “arrangement, direct or indirect, or course of action” for present sec- 
tion 3’s “understanding.” What purpose this substitution would serve is not 
clear. Our belief is that under present law, proof of section 3’s requirement 
of an understanding can be met by showing, in H. R. 8395’s language, an “arrange- 
ment, direct or indirect, or course of action.” Indeed, it is on this theory that 
pending cases, in part at least, rest. With this in mind, I cannot agree such 
amendment is needed. 

The same goes for the bill’s proposed addition to section 3’s “effects” clause 
of the language “to prevent or eliminate a substantial amount of competition 
in any section, community, or trading area * * *.” Again, what this change 
would do to existing law is not clear. Summing up this aspect of section 3, 
the a Court in Standard Oil Company (Indiana) v. United States 
reasoned : 

“We conclude, therefore, that the qualifying clause of section 3 is satisfied by 
proof that competition has been foreclosed in a substantial share of the line of 
commerce affected.” 

Applying the Supreme Court guide, our view, again reflected in cases filed, is 
that it does not require proof of probable anticompetitive consequences “in any 
line of commerce throughout the country,” but could be met by showing probable 
restrictive effects in any line of commerce in any definable market or, as the 
bill puts it, in “any trading area.” With this in mind, I am again reluctant to 
say that such amendment is needed. 

Finally, I turn to the language “or which operates against such person’s 
freedom of choice in using or dealing,” contained in proposed subsection (a), 
and “Or in any other way to conduct his business as an independent businessman 
and as he deems best,” in proposed subsection (b). Again, comment is com- 
plicated by the fact that there are no examples of what practices not covered 
by present law the bill seeks to encompass by such language. By no means 


H.R. 8395, p. 4, line 24. 
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clear, for example, is these provisions’ effect on present law governing individual! 
refusals to deal. Beyond that, I fear such vague language, coupled with the 
already complicated task of predicting probable, rather than actual, anticom- 
petitive effects, might mean increased judicial reluctance to find any violation 
under this section. 

Against this background, I suggest need for most careful consideration by 
this committee of H. R. 8395’s precise goals and effects. As presently worded, 
I cannot state that, taken as a wholefi it would with certainty or any real prob- 
ability promote effective antitrust enforcement. 

Mr. Barnes. H.R. 11: This bill’s apparent purpose is to modify the 
Supreme Court decision in Standard Oil Company (Indiana) v. Fed- 
eral Trade Commission. We oppose this modification. To explain 
why my plan is, first to explain what Standard of Indiana holds; 
that is, according to our viewpoint; second, to explain why this hold- 
ing best promotes antitrust’s traditional goal of free competition; and 
thirdly, I shall attempt to dispel certain misapprehensions that exist 
about that case and its effects. 

First, what did the Supreme Court hold in Standard of Indiana? 
The Federal Trade Commission had contended that meeting a com- 
petitor’s equally low price operated only to rebut a prima facie case 
made by a showing of sales at different prices, but was nullified by 
any affirmative proof of competitive “injury” caused by the challenged 
differential. A divided Supreme Court, Ge. rejected this con- 
tention, and construed the “meeting competition” proviso as affording 
an “absolute” defense, incidental “injury” notwithstanding. In the 
Court’s view, Congress had in 1936 contracted the scope of the original 
proviso by confining it to “price differentials occurring in actual com- 
petition,” and by excluding “reductions which undercut the ‘lower 
price’ of a competitor.” But these revisions had not “cut into the 
actual core of the defense. * * * Actual competition, at least in this 
elemental form, [was] thus preserved.” 

From this it seems clear that the Court did no more than to hold 
that a seller can reduce his price in good faith to meet a lower price 
which is available. And it made clear that the burden of showing 
good faith—that is, proof that the seller as a reasonable and prudent 
man believed that he was in fact meeting a competitor’s lower offer— 
was on the seller, and not on the Commission. 

And I would like to add parenthetically that I believe it to be par- 
ticularly true that the facts of the case support this conclusion. 

Second, Standard Oil seems consonant with the Nation’s antitrust 
policy. A-seller’s right to meet a competitor’s prices by granting price 
differentials to some customers without reducing his prices to all must 
remain an essential qualification to any anti-price-discrimination law. 
For a seller constrained by law to reduce prices to some only at the 
cost of reducing prices to all may well end by reducing them to none. 

Now, I recognize that Professor Kahn has some different views as 
expressed in the Attorney Generals report.. And I would not say 
that this was a noncontroversial subject—there is a lot of merit on both 
sides. I think that Professor Kahn’s position is very well expressed 
in the concluding words of his dissent (p. 18) when he offers (a) or 
(5) alternatives, and I think that if he stopped at (a) that we could 
agree with him. 

As the Federal Trade Commission in 1953 recommended to Congress, 
“the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition 
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and must be permitted in a free competitive economy.” Anything less, 
I think, would move the price discrimination statute into irrecon- 
cilable conflict with the Sherman Act. As the late Mr. Justice Jack- 
son, a former Attorney General and a former head of the Antitrust 
Division, observed during the oral argument of that case: 

The whole philosophy of the Sherman Act is go out and compete, get business, 
fight for it. Now, the whole philosophy we are asked to enforce here is that you 
really must not; you should let this business go and not meet the competition. 
I have difficulty in knowing where we are with this. 

Thus, Standard Oil goes far to harmonize the Robinson-Patman Act 
with the basic tenor of antitrust policy. 

Finally, it may be helpful to clear up possible misunderstandings 
abount the effect of Standard of Indina. On May 10, 1955, before 
the House Judiciary Committee, for example, Congressman Patman 
sald: 

Now let us suppose that I see my political opponent coming along the street 
and he is unarmed, but I have a gun. He has not attached me in any unlawful 
way, but I know that he has been trying to win over some of the voters who have 
supported me in past elections. So I pull out my gun and start shooting at 
him and I hit several innocent bystanders. Let us suppose further that my 
opponent takes cover behind a tree, and I then make myself comfortable and 
begin taking some leisurely potshots at that tree. I know that as long as I 
keep my opponent pinned behind that tree he cannot be out winning over more 
of the voters. So I continue taking potshots, and every now and again I hit 
an innocent bystander. I hit a lot of small children * * * 


And then he added: 


These are almost precisely the things the Supreme Court told the Standard 
Oil Co. and the FTC (that Standard could do) in the Standard Oil (Indiana) 
decision. 

First, nothing in the Court’s decision remotely bears out this anal- 
ogy. Standard had four Detroit customers, who—the Commission 
agrees and the Supreme Court emphasized—would have received the 
onan tank car price whether or not Standard sold to them as job- 
ers. The only question was whether to keep them as customers 
Standard could meet the jobbers’ price that was lawfully available 
to them from others. 

Second, the Supreme Court decision makes clear that the good faith 
defense does not permit a seller to meet an admittedly unlawful price 
of a competitor. What Mr. Patman in effect says is that he should 
not be able to adopt the same lawful tactics of his opponent in order 
to persuade voters. For then voters might be persuaded to vote for 
Mr. Patman and his opponent, as a result, injured. 

Third, Standard of Yndtams correctly interpreted the Robinson- 
Patman amendments. The original Clayton Act permitted price 
reductions to “meet competition.” This permitted a price reduction 
to compete against the better service, higher reputation, increased 
advertising, or other competitive advantage of the competitor. What 
Congress did in the Robinson-Patman amendment was to narrow the 
meeting-competition defense to meeting only “an equally low price 
of a competitor.” As the Supreme Court pointed out in the Standard 
oa case, Congress certainly did not intend wholly to destroy the 

efense. 

Fourth, Standard has not, as its critics predicted, adversely affected 
enforcement of section 2 (a). Since Standard, the good-faith meet- 
ing-competition defense has been raised in 22 contested cases. In six 
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of these, cease-and-desist orders have been issued. In each of these 
six cases the defense was rejected. In another case respondent raised 
the defense in his answer, later elected not to contest the charges, 
and a consent order to cease and desist was entered. There are 15 
formal cases now pending within or before the Commission in which 
the good-faith defense is involved. In addition, a motion to recon- 
sider the findings (after remand of the case by the Supreme Court) 
that Standard Oil’s price differentials were not made in good faith 
was denied. The Standard Oil case itself is still pending in the courts. 

The effect of Standard of Indiana on price-discrimination cases, 
despite the alarums of its critics, has been precisely nil. Since Stand- 
ard of Indiana, the Commission has issued an order to cease and desist 
in every case reaching it, in which the meeting-competition defense 
was raised. The good-faith meeting-competition defense has not been 
successful in a single case. 

Finally, Standard of Indiana merely restated what most people 
thought the law already was. Thus, as early as 1941 the staff of 
the Federal Trade Commission wrote in a TNEC monograph (No. 
42): 

The amended (Robinson-Patman) act now safeguards the right of a seller 
to discriminate in price in good faith to meet an equally low price of a com- 
petitor, but he has the burden of proof. on that questien.. This right is guar- 
anteed by statute and could not be curtailed by any mandate or order of the 
Commission. * * * The right of self-defense against competitive price attacks 
is ae gu in a competitive economy as the right of self-defense against personal 
attack. 

And the Department of Justice wrote the Chairman of this Com- 
mittee on July 10, 1951, that— 

* * * the Department has always interpreted subsection 2 (b) as permitting 
a seller to defend conclusively against a charge of price discrimination by af- 
firmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor. 

Against this background, I urge that Standard of Indiana should 
duh. And hence H. R. 11, I believe, should not be enacted. 

Secondly, as to H. R. 8395. This bill would substitute, in place of 
present Clayton Act, section 3, two new subsections. 

First, proposed subsection (a) would expressly include “service 

or facilities.” Second, it would proscribe any lease, sale, or contract 
for sale, not like present section 3, 
on the condition, agreement, or any arrangement, direct or indirect, or course 
of action. 
Third, the new subsection outlaws these acts not only when they pre- 
vent dealings with a competitor’s goods, but also when they operate 
“against such person’s freedom of choice in use or dealing” in these 
items. Finally new subsection (a) would add the following to the 
present effect clause: 


or where the effect * * * may be to prevent or eliminate a substantial amount 
of competition in any section, community, or trading area. 


So much for proposed subsection (a). 
Proposed subsection (b) would make it unlawful for— 


any person engaged in commerce * * * to be a party to or assist in the com- 
mission of— 
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certain acts. These acts the bill describes as— 


in connection with any sale, or contract to sell, or lease, or license, or franchise, 
which operates to hinder, restrict, prevent, or otherwise interfere with the 
freedom of choice or any purchaser, lessee, licensee, or grantee to acquire, deal 
in, advertise, display, use or resell any goods, wares, merchandise, machinery, 
supplies, or services or facilities avaliable from any other person, or to sell goods, 
wares, merchandise, machinery, supplies, or services or facilities at the price 
and in the amount or volume he desires, or in any other way to conduct his 
business as an independent businessman and as he deems best * * * 


This provision does not apply, however, if— 


such act is expressly provided for and specified in the terms and conditions of 
a sale, or contract to sell, or lease, or license, or franchise, or in the laws of 
the United States, and is otherwise lawful under the antitrust laws of the 
United States and the Federal Trade Commission Act. 


Regarding these proscribed acts the bill provides that where a 
purchaser engages in a substantial amount of business in the relevant 


product— 


a threat to cancel, terminate, or refuse to renew, or the cancellation, termination, 
or refusal to sell * * *, for reasons other than those expressly provided for 
and specified in the contract, lease, license, or franchise, 


shall constitute prima facie proof of violation of this section. Upon 
such prima facie proof, the bill goes on— 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with the violation of this section * * * 
Beyond these amendments to present Clayton Act section 3, H. R. 
8395 would also amend Clayton Act section 4 in two ways. First, the 
bill would permit plaintiffs to “recover from the defendant his cost 
of suit, including a reasonable attorney’s fee,” not only where plaintiff 
recovers monetary damages, but also “where equitable relief is 
granted.” Second, the bill provides some procedure for unsuccessful 
private plaintiffs to collect costs from the United States. 
Thus the bill states initially : 
[w]henever the plaintiff moves the court to do so, it shall determine and certify 


within a reasonable time whether the plaintiff’s suit is founded upon a showing 
of probable cause. 


I might say this provision disturbs me immensely, purely from a 
procedural standpoint. I think if you start enacting laws like this 
then we are going to have to set up a lot more courts to determine the 
issues before we get to an actual trial of the case. 

Upon certification of probable cause, the bill goes on— 


then the plaintiff’s cost of suit and a reasonable attorney’s fee shall be recoverable 
from and borne by the United States if the plaintiff does not prevail in the final 
judgment, except as hereinafter provided. Within 10 days after the entry 
of any final judgment adverse to a plaintiff whose suit has been certified as 
based an probable cause, the clerk of the court shall so notify the Attorney 
General of the United States. The Attorney General may then move the court 
to deny in whole or in part the recovery by the plaintiff from the United States of 
his cost of suit and an attorney’s fee upon the ground that the plaintiff can 
bear the same without suffering undue hardship. Upon the basis of an affirma- 
tive showing by the Attorney General that the plaintiff will not suffer undue 
hardship, the court in its discretion may award or deny in whole or in part a 
recovery to the plaintiff from the United States of the plaintiff's cost of suit and 
an attorney’s fee. 


Without detailed explanation and analysis by its sponsors, overall 
comment on H. R. 8395 is difficult. The intent and effect of some 
of its provisions can be reasonably gaged. On these, then, I state 
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this Department’s views. Regarding others, however, the language 
is so ambiguous that I hesitate to hazard support or opposition. 

On the one hand, some portions of H. R. 8395 this Department sup- 
ports. I approve, for example, making explicit Clayton Act section 3 
coverage of “services or facilities.” Restraints on “services or facili- 
ties” have been held to transgress the Sherman Act. And exclusive 
dealing arrangements involving “services or facilities” have been 
struck down, not only under Sherman Act section 1, but also under 
Federal Trade Commission Act section 5. But present Clayton Act 
section 3 coverage is of “goods, wares, merchandise, machinery, sup- 
plies, or other commodities,” and hence probably does not include 

services.” In any event, no reason appears why coverage of “services 
and facilities” should not be made explicit. 

I likewise support H. R. 8395’s effort to permit a successful private 
antitrust plaintiff’s recovery of costs, not only where he seeks dam- 
ages, but also solely equitable relief. I think that this is consonant 
with well-recognized principles, that a prevailing party litigant 
should be entitled to his costs under present section 4 of the Clayton 
Act, any person injured may recover treble damages and the cost of 
suit including a reasonable attorney’s fee. Section 16, however, en- 
ables private antitrust plaintiffs to seek injunctive relief but does not 
include a provision authorizing the recovery of costs. Where a pri- 
vate litigant does not sue under section 4 as well as 16, no rational 
basis appears for denying recovery of costs. In either case he should 
recover costs including a reasonable attorney’s fee. 

On the other hand, some sections of H. R. 8395 this Department 
opposes. First, the bill could possibly be interpreted to alter the 
authority of the Department of Justice to enjoin a prospective viola- 
tion of section 3. Present law prohibits certain conduct conditions 
or understandings that the lessor or purchaser “shall not use or deal 
* * *” This bill, however, might be construed to prohibit only situa- 
tions in which the prescribed conduct has in fact taken place. The 
proposed language is in the present tense, that is, action which “pre- 
vents the lessor or purchaser thereof from using or dealing * * *.” 
From this change in language, I fear, a court might be persuaded to 
conclude a congressional intent to preclude an antitrust attack by us 
pursuant to section 15 of the Clayton Act to enjoin, for example, an 
exclusive dealing agreement not yet put into effect which we feel 
would violate section 3. This Department strongly opposes any change 
in section 3 language which could possibly be construed to restrict 
= impede in any manner our ability to enjoin any prospective vio- 

ation. 

It may be said that, perhaps, we are a little bit too apprehensive of 
this language, but. we do not want to undergo any risk of such pos- 
sible interpretation. 

This Department likewise opposes the bill’s provisions for recovery 
of costs from the United States by unsuccessful plaintiffs. The bill 
requires the court to determine probable cause “whenever the plain- 
tiff moves the court to do so * * *.” Thus plaintiff could move for 


determination of probable cause immediately after filing a complaint. 
Since it is easy to plead a good cause of action, this provision could 

rmit a finding or probable cause in instances where facts later proved 
& no stretch warrant a finding of violation. 
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Beyond that, this provision would in effect transform the De- 
partment of Justice into a credit bureau. Placed on the Attorne 
General would be the burden of determining whether the “plainti 
can bear [costs] without suffering undue hardship.” In this task, 
moreover, little help or information could be expected from any de- 
fendant. For he would already have successfully defended against 

laintiff’s suit and would have small interest in whether or not the 
United States reimburses plaintiff’s costs. This provision, then, would 
place upon this Department a burden entirely unlike any it now bears, 
one which would require much added manpower to fulfill fairly. For 
these reasons, Congress should weigh most carefully enactment of this 
provision, which, in effect, subsidizes unsuccessful litigation. 

Beyond these provisions with effects sufficiently clear to warrant 
support or opposition, other parts of H. R. 8395 are dangerously 
ambiguous and, indeed, could harm pending litigation. 

The bill, for example, would substitute the language “arrangement, 
direct or indirect, or course of action” for present section 3’s “under- 
standing.” What purpose this substitution would serve is not clear. 


Our belief is that, under present law, proof of section 3’s requirement 
of an “understanding” can be met by showing, in H. R. 8395’s language, 
an “arrangement, direct or indirect, or course of action.” Indeed, it 
is on this theory that pending cases, in part at least, rest. With this 
in mind, I cannot agree such amendment is needed. 

The same goes for the bill’s proposed addition to section 3’s 
“effects” clause of the language 


to prevent or eliminate a substantial amount of competition in any section, com- 
munity, or trading area * * * 

Again, what this change would do to existing law is not clear. Sum- 
ming up this aspect of section 3, the Supreme Court in Standard Oil 
Co. (California) v. United States, reasoned : 

We conclude, therefore, that the qualifying clause of section 3 is satisfied by 
proof that competition has been foreclosed in a substantial share of the line of 
commerce affected. 

Mr. Maerz. Excuse me, Judge Barnes. Isn’t that the Standard 
Stations case rather than Standard of Indiana? 

Mr. Barnes. That is right; it is. We will correct that right now. 

Applying the Supreme Court guide, our view, again reflected in 
cases filed, is that it does not require proof of probable anticompetitive 
consequences “in any line of commerce throughout the country,” but 
could be met by showing probable restrictive effects in any line of com- 
merce in any definable market or, as the bill puts it, in “any trading 
area.” With this in mind, I am again reluctant to say that such 
amendment is needed. 

Finally, I turn to the language “or which operates against such 
person’s freedom of choice in using or dealing,” contained in proposed 
subsection (a), and “or in any other way to conduct his business as 
an independent businessman and as he deems best,” in proposed sub- 
section (b). Again, comment is complicated by the fact that there are 
no examples of what practices not covered by present law the bill 
seeks to encompass by such language. By no means clear, for example, 
is these provisions’ effect on present law governing individual refusals 
to deal. . Beyond that, I fear such vague language, coupled with the 
already complicated task of predicting probable, rather than actual; 
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anticompetitive effects, might mean increased judicial reluctance to 
find any violation under this section. 

Against this background, I suggest need for most careful considera- 
tion by this committee of H. R. 8395’s precise goals and effects. As 
presently worded, I cannot state that, taken as a whole, it would, with 
certainty or any real probability, promote effective antitrust enforce- 
ment. 

Mr. Rocers. Judge Barnes, in your statement regarding H. R. 11, 
on page 3, in the middle of the page, you say: 

“First, nothing in the Court’s decision remotely bears out this 
analogy,” having reference to the statement which you just quoted of 
Congressman Patman. Then you go ahead to outline that in the Stand- 
ard of Indiana case, Standard was in the area doing the business at 
that time, and that the Supreme Court decision permitted it to reduce 
its price to one particular customer to meet competition. 

Now, this deals with an area where the oil company is already in 
there doing business. My question is this: Suppose that the Stand- 
ard Oil Co. was not in that area, did not have a customer there, but 
decided that they wanted to come in and meet the competition and 
establish a new customer in that area. Could they then do that and 
plead good faith as a defense? 

Mr. Barnes. Yes; Standard Oil could come into a new area and 
meet the same price of a competitor until there is the competitive in- 
jury proscribed by section 2 (a) the good faith defense would not arise, 

Mr. Rocers. Then would you interpret the Standard Oil case to take 
in areas other than the place the company was established ? 

Mr. Barnes. I do not think there is anything that prevents Stand- 
ard Oil Co. from going into a new area of business if it desires to do 
so. Perhaps to be facetious, other than some arrangements it has 
with some of the companies already in business. 

Mr. Rocers. Then would you interpret the case to mean that the 
Standard Oil Co., or any other company, has a right to go in and lower 
a price to one customer and not lower it to the others? 

Mr. Barnes. It can go in and offer a lower price to the one customer. 
That is what I have said here, I think that this is the very essence of 
competition. However, if the company establishes a discriminatory 
pricing system in their new area, this could violate section 2 (a). 

Mr. Rogers. Then, would you interpret the Robinson-Patman Act 
as meaning that any competitor has a right at any time to go out 
and select any individual that he wants to and give to him an advantage 
that he does not extend to the others? 

Mr. Barnes. Well, he can meet a competitive price that is fairly 
and honestly being used by his competitors. Now, he is not giving 
any advantage to the person that he is selling to because it is the 
same price as has lawfully been set by a competitor. 

Mr. Rogers. In your view then it is not a question of where the 
seller already has the market, and in order to keep that market meets 
the competitive price as in the Standard case. Would you go further 
and say that the seller could go into any market and select a particu- 
a ee and give to him the advantage that it does not give to 
others 

Mr. Barnes. To get back to your original question as to whether 
or not as interpreted by the Standard Oil case you could do that, it is 
difficult for me to give you a categorical answer unless we know all 
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the facts in your hypothetical case because in the Standard case 
it was a defensive proposition. It appears that in your hypothetical 
case you are getting beyond that into a nondefensive situation where 
they are going into a new area. 

Mr. Rocers. That is exactly the point that I am getting at—— 

Mr. Barnes. Yes. 

Mr. Rogers. And you say that the Standard Oil case is right in 
this. 

Mr. Barnes. Yes, sir. 

Mr. Rogers. And under the Supreme Court decision sellers can 
meet any lawful competition by selling lower to one individual than 
they do to the rest in that area. In other words, lower to some cus- 
tomers, but not to others who may want to buy on the same basis. 
Now that is what the Court held in the Standard Oil case. 

Mr. Barnes. It applies only to an individual situation. 

Mr. Rogers. Now, wasn’t it the intent of the Robinson-Patman 
Act that persons engaged in business should treat all customers alike? 

Mr. Barnes. That is correct. 

Mr. Rogers. Yes; all right. 

ame in this case it is admitted that they are not treating them all 
alike 

Mr. Barnes. That is right. This is an exception to the treatment 
of all alike, in order to meet a particular individual case. 

Mr. Rocers. Yes; a particular individual case as set forth in the 
facts in that case. 

That leads back to my original question, which was this: If the 
seller is not in competition in that particular area because he has not 
sold there before, is he now permitted under this decision to give an 
advantage to an individual in order to get into that area, by meeting 
competition in that area ? 

Mr. Barnes. I will have to get some advice on this. 

Mr. Rogers. That is the argument we have had around here, and 
T just want to get your view. 

Mr. Barnes. I will ask Mr. Duffner to try to answer your question, 
because he knows more about it than I do. 

Mr. Dourrner. It is my view, Mr. Rogers, that the Standard Oil 
case had nothing to do with the situation you described. You asked 
the judge if he could interpret that case to answer your question. 
There is nothing in that case that I recall that actually bears on 
your question. It is one which gets to the scope of 2 (b) rather than 
to the Standard Oil case. 

Is that not true? 

Mr. Rogers. I do not know whether it gets to the scope of it. But 
we do know, and, as the judge states in his third and fourth points 
on page 4, “in a number of instances since Standard of Indiana, 
the good-faith-meeting-competition defense has been raised in 22 con- 
tested cases. In 6 of these, cease and desist orders have been issued. 
In each of these 6 cases the defense was rejected. In another case 
respondent raised the defense in his answer and later elected not to 
contest the charge, and a consent order to cease and desist was entered. 

There are 15 formal cases now pending within or before the Com- 
mission, in which the good faith defense is involved. In addition, a 
motion to reconsider the findings (after remand of the case by the 
Supreme Court) that Standard Oil’s price differentials were not 
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made in good faith was denied. The Standard Oil case itself is still 
pending in the courts. 

Then, you follow with this statement: 

The effect of Standard of Indiana on price-discrimination cases, despite the 
alarms of its critics, has been precisely nil. 

Those who have been alarmed at this decision contend that if 
the Standard Oil Co. can—where they are in a market, and in order 
to meet competition—give preference to one customer and_ not to 
the rest, the act is likely to be construed so that they can go into a new 
area and do the same thing. 

The point that I am trying to get the judge and you to answer is 
whether or not that is true, under this decision. 

Mr. Durrner. My answer to that is that the decision, which also 
supports the Staley decision and Cement Institute decision—all three 
Supreme Court cases have not had that situation before them. 

Mr. Rocers. Yes. 

Mr. Durrner. They were considering the meeting a lower price of 
an existing customer, basically a defensive mechanism which was 
attributable to an individual competitive situation. 

Now, in this other instance, before you ever get to the good-faith 
defense, you would have to have an allegation and proof of the re- 

uirements of 2 (a). You may never have arrived at the 2 (b) for 
the simple reason that you never established the necessary unlawful 
effect provided for in 2 (a). A discrimination must result in one of 
the three alternatives: substantially lessening competition, tendency 
to create a monopoly, or the so-called injury to competitors clause. 

Mr. Rogers. By that, do you mean that if Standard should go into a 
new area, they would not be in violation until they had arrived at the 
point that they were beginning to create a monopoly in that area? 

Mr. Durrner. No. I just merely quoted to you the three alterna- 
tives that are in the basic discriminatory provision of the statute, 
which is section 2 (a). 

Mr. Rogers. Yes. 

Mr. Durrner. And you have to have one of those present before you 
resort to 2 (b). 

Mr. Rogers. What constitutes those two areas before you can get 
into discriminatory practices? 

Mr. DuFrrner. Well, I mean, first of all, you have got to have a 
price differential. 

Mr. Rogers. Yes. 

Mr. Durrner. Then you have got to have this jurisdictional aspect, 
as far as commerce is concerned. 

Mr. Rogers. Surely. 

Mr. Durrner. Then you have to have either one of the three 
alternative effects present. 

Mr. Rocers. Suppose one of them, or all three of them, were present, 
in a case of that type. Would the Standard Oil case then control if it 
is based upon good faith to meet competition ¢ 

Mr. Durrner. Standard Oil was ere upon good faith to meet 
the equally low price of a competitor. It did not decide whether 
a seller could go into a new area and give a price advantage to obtain 
new customers. 

Mr. Rocers. That is your answer, then. 
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The Cuarrman. Thank you very much, Judge Barnes. We appre- 
ciate your coming here on such short notice, and we are very grateful 
to you. 

if there are any corrections you wish to make, you may do so. 

Mr. Barnes. Mr. Chairman, if I am not out of order, I might state 
that Mr. Duffner, who has just spoken and who has been addressin 
himself to this problem in the Antitrust Division, made a partia 
analysis of this matter in an address delivered before the Antitrust 
Law Section of the American Bar Association on April 6 of this year. 

With your permission, I should like to offer that portion of his 
remarks that deal with this particular subject. Could that be in- 
cluded in the record? 

The CHarRMAN. You certainly have that right. 

Mr. Barnzs. I think it might be of benefit, and I will leave it with 
the clerk. It extends from the top of page 2 to the middle of page 
12 of his speech, and we will eliminate the other portions thereof. 

The Cuarrman. That is perfectly all right. We would be glad to 
have it. 

(The document referred to is as follows:) 


The pending legislation to amend section 2 (b) received its initial impetus in 
the 8lst Congress from those who opposed the seventh circuit decision in the 
Standard Oil case.* The court held that the good faith proviso was not an 
absolute defense but was conditioned upon the absence of injury to competition. 
This legislation passed the House and Senate but was vetoed by the President, 
principally on the grounds that the bill, because of its confusing legislative 
history, would obscure rather than clarify the law. Shortly thereafter, in 
fact at the outset of the 82d Congress, the Supreme Court reversed the 
seventh circuit’s Standard Oil holding. That court concluded that it is a 
complete defense to a charge of price discrimination for a seller to show that 
a price differential was made in good faith to meet a lawful and equally low 
price of a competitor.2 Subsequently, numerous bills were introduced: Some 
called “good faith’ bills purported to affirm the Supreme Court decision; others 
called “equality of opportunity” bills purported to affirm the seventh circuit 
decision. None have been enacted.* 

So much for background. Now let’s pierce the legislative veil. First, let me 
say that enactment of either point of view is a matter for congressional deter- 
mination. I do, however, feel that throughout their congressional history there 
is a marked tendency for both groups of legislative proposals to exceed the stated 
objectives of their sponsors. It is this tendency which concerns me, and which 
I would like to dwell upon briefly, using the so-called good-faith and equality-of- — 
opportunity bills as examples. 

While it is true that throughout the period in which the good-faith legislative 
efforts have been made there have been statements that the legislation is designed 
to permit freight absorption, which some feel was judicially clouded in the 
Cement Institute case,‘ the primary, and on many occasions the sole, stated pur- 
pose of the legislation, has been to enact into statutory law the Supreme Court 
decision in the Standard Oil case.* 

In its opinion the Supreme Court in discussing section 2 (b) relied heavily on 
the Staley case * with appreciable reference to the Cement Institute case.’ In 
the Staley case the Court had said: 

“But 2 (b) does not concern itself with pricing systems or even with all the 
seller’s discriminatory prices to buyers. It speaks only of the seller’s ‘lower’ price 
and of that only to the extent that it is made ‘in good faith to meet an equally 
low price of a competitor.’ The act thus places emphasis on individual com- 


1 Standard Oil Co. (Indiana) vy. Fetteral Trade Commission, 173 F. 2d 210 (1949). 
* Standard Oil Co. (Indiana) v. Federal Trade Commission, 340 U. 8. 231 (1951). 
*One “good faith” bill passed the Senate, although it lacked one vote being amended to 
conform to the “equality of opportunity” bills. 
‘ Federal Trade Commission v. Cement Inatitute, 333 U. 8. 683 (1948). 
° See n-te 5, supra. 
ase Trade Commission vy. A. HE. Staley Manufacturing Company, 324 U. 8. 746 
eto), 
7 See note 7, supra. 
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petitive situations, rather than upon a general system of competition. (Italics 
supplied.) ” * 

in the Cement Institute case the Court has said: 

“Section 2 (b) permits a single company to sell one customer at a lower price 
than it sells to another if the price is ‘made in good faith to meet an equally low 
price of a competitor.’ But this does not mean that section 2 (b) permits a seller 
to use a sales system which constantly results in his getting more money for like 
goods from some customers than he does from others. We held to the contrary in 
the Staley case. There we said that the act ‘speaks only of the seller’s “lower” 
price and of that only to the extent that it is made in good faith to meet an equally 
low price of a competitor.’ ” ° 

I find nothing in the Standard Oil opinion ® which I believe can be construed 
or interpreted as amending, modifying, or changing the concept that section 2 (b) 
is an individual competitive situation defense. To the contrary the court con- 
fined itself to the meeting of a price of an existing customer, 

Illustrative are these words: 

“There is, on the other hand, plain language and established practice which 
permits a seller, through section 2 (b), to retain a customer by realistically 
meeting in good faith the price offered to that customer, without necessarily 
changing the seller’s price to other customers.” (Italic supplied.) 
and so, the Supreme Court opinions have thus far construed the proviso as 
basically a defensive mechanism, limited to individual situations. 

Proponents of the good-faith legislation, however, while professing to be 
merely enacting the Supreme Court opinion in the Standard Oil case into law, 
have stated that: 


“* * * no adverse inference may be drawn, from the frequency or regularity 
with which a seller meets or offers to meet his competitor’s lower prices.” 

“There is no distinction between a seller reducing his price in good faith to 
meet the equally low price of a competitor for the purpose of gaining new cus- 
tomers, and his doing so for the purpose of retaining old customers.” 

“Permitting a seller to reduce his price to meet the equally low price of a 
competitor does not require that such competitor shall have made actual sales 
to the customer at a lower price, * * ** 

“Nor does it require that a specific offer have been made to the particular 
customer, if in fact the lower price was available to the customer.” 

“* * * it shall be a complete defense * * * if the seller shows his lower 
price * * * was made, regularly or otherwise, in good faith to meet what the 
seller reasonably believed to be an equally low price * * * of a competitor.” 

It, therefore, seems to me that if the proponents of the good-faith legislation 
are sincere in their statements that they merely wish to enact into statutory 
law the Standard Oil decision,” the reports and debates accompanying the legis- 
lation should confine themselves to that single objective. If, on the other hand, 
they wish to enact into law theories, ideas or concepts of what should be per- 
mitted under the law, beyond that covered by the Standard Oil opinion,” this 
should be done by separate affirmative legislation which leaves no one in doubt 
as to the nature and scope of what is being enacted. 

Now let’s shift from the good-faith bills to the equality-of-opportunity bills. 
The latter are the products of those who favor the dissenting view in the 
Supreme Court opinion in the Standard Oil case ® or the seventh circuit opinion. 
These bills would permit the good-faith defense “unless the effect of the dis- 
crimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce.” 

In order to have some idea of the surgical effect this proposal would have 
on the good-faith defense set forth in the Standard Oil case,” we should first 
look at the first part of section 2 (a) of the Clayton Act, which sets out the 
elements necessary to establish a violation. They are (1) discrimination in 


8 See note 9, supra, p. 753. 

® See note 7, supra, p. 725. 

10 See note 5, supra, 

1 Jd., p. 250. 

= S. Rept. 293, accompanying S. 719, 824 Cong. (1951). 
4 Thid. 

% Thid. 

16 H. R. 4170, 88d Cong. (1958). 
17 See note 5, supra. 

18 Thid. 

29 Td., p. 251. 

2 See note 5, supra. 
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price between different purchasers of commodities of the like grade and quality; 

(2) jurisdictional facts as to commerce; and (3) injury to competition, that is, 
where the effect of such discrimination may be (a) substantially to lessen 
competition or (0) to tend to create a monopoly in any line of commerce, or 
(c) to injure, destroy or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers of 
either of them. You will note that the equality of opportunity bill conditions 
the good-faith defense on an absence of injury to competition identical to the 
first two classes of the third element. Thus, except for the so-called injury-to- 
competitors clause, the equality-of-opportunity test for 2 (b) is identical 
to the test in 2 (a). 

The Federal Trade Commission in the General Foods proceeding ™ reaffirmed 
its position that “counsel supporting the complaint has the burden of proof to 
establish the necessary competitive injury” ™ and stated that “the fact of injury 
is to be determined in all cases by a consideration of all the competent and 
relevant evidence and the inferences which may be reasonably drawn there- 
from.” The Commission pointed out that differences in price without the 
requisite competitive injury are not illegal. This case and others seem to indi- 
cate, too, that the so-called injury-to-competitors clause, which was added to 
the original Clayton Act by the Robinson-Patman Act amendments, does not 
appear to result in any different test from those which are applicable to the first 
two clauses. An interesting comment on this point is the statement by the 
bearing examiner in the Purex Corporation proceeding.™ After a thorough 
analysis of the legislative history, he points out that the language in the amend- 
ment refers to injury to competition rather than injury to a competitor and 
concludes : 

“* * * the new language was added out of an abundance of caution, because 

of Congress’ concern that the requirement under the old act that there must 
be a substantial lessening of competition ‘in any line of commerce’ coupled 
with the reference to monopoly, had been or might be subject to too strict an 
interpretation.” * 
It would seem, therefore, that the effect of enacting the “equality of opportunity” 
bill into law would be to make the section 2 (b) justification a virtual nullity. It 
should be obvious that, if injury to competition is absent under 2 (a), there is 
no price discrimination, and resort to 2 (b) would be unnecessary. On the other 
hand, if injury to competition is present under 2 (a), then there is price dis- 
crimination and it, a fortiori, must likewise be present if recourse is made to 
2(b). Thus it would seem that the proponents of the “equality of opportunity” 
legislation could perform a service to the Congress, the enforcing agencies, and 
the bar by making as clear as possible the precise impact of proposed legislation 
on existing law. A legislative proposal which would repeal the good faith proviso 
would engender much less uncertainty and confusion than one which conditions 
a justification on an injury to competition, which is a basic element of the unlaw- 
ful act in the first instance. 

It may be, however, that the “equality of opportunity” proponents have in 
mind such decisions as that of General Foods™ and wish to enact into positive 
law the doctrine of the Moss case,” which is that “when the Commission proves 
discrimination without more, it makes out a prima facie case, and the respondent 
then has the burden of rebutting this prima facie case by showing justification.” * 
If such be the case, then they should say so by proposing legislation which would 
clearly shift the burden of proving injury to competition in a prima facie case to 
the Federal Trade Commission or plaintiff whenever the person charged resorts 
to and establishes a good faith defense. If this were done, the intent of the 
equality of opportunity proponents would be clear. That is, for a prima facie 
case, injury to competition would be presumed if the first two elements of a 2 (a) 
violation were present. Then, if the good-faith defense were alleged and 
proved, it could be overridden if the prescribed injury to competition were proved. 


21n a matter of General Foods Corp., FTC Dkt. 5675 (April 18, 1954). 
3 1d., See also Balian = Cream Co. v. Arden Farms. 1955 CCH Trade Cases, 


par. 68,186, pp. 70, ors. (C. A. 9, 1955), cert. den. 24 L. W. 3251 (March 26, 1956). 


3 See note 24, supra, p. 
“In the matter ef JF. Corp., Ltd., FTC Dkt. 6008 (April 16, 1954), adopted by the 


Copmiadten | September 15, 1954. 
Dp. 


* See ee 24, supra. 

7 Samuel H. Moss. Ine. v. Federal Trade Commission, 148 F. 2d 378 (C. A. 2, 

*% Federal Trade Commission vy. Standard Brands, 189 F. 24 510, 515 (C. A. 
See also: Enterprises Industries, Inc. v. The Texas Co., 136 F. Sup Aes (D. Conn 
and dicta in Federal Trade Commission v. Morton Sait Co., 334 7 (1948). 
Moore v. Mead’e Fine Bread, 348 U. 8. 115, 118-119 (1954). 
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Also I would like to point out that there are, and have been, indications that 
the great concern the equality of opportunity proponents have with the good 
faith proposals is in the requirement that the competitor’s price which is being 
met must be a lawful price.” They seem to suggest that, in 1936 when the 
Robinson-Patman amendments were enacted, Congress had in mind unlawful 
prices, not lawful prices; that the justification for otherwise unlawful attack 
was that it was merely a permissive counterattack to an unlawful attack.” 

However, I feel that it is very likely that the magnitude of the controversy 
which has been raised over the Standard Oil™ decision and the good-faith defense 
is not basically related to the decision but rather to speculation as to the scope 
of section 2 (b). Thus it would seem to be a case of fighting fire with fire, with 
neither side willing to make concessions. 

It is my personal belief that, if the proponents of the good-faith legislation 
would confine their objective to enacting the Standard Oil™ decision into law, 
there would be much less concern shown by the proponents of the equality of 
cpportunity legislation. By the same token, if the equality of opportunity advo- 
cates want something less than outright repeal of the good faith proviso, their 
legislative proposals should clearly state what they advocate, whether it relates 
to burden of proof, or to unlawful or lawful prices or both. 

As Justice Jackson stated in the Schwegmann case: 

“Moreover, there are practical reasons why we should accept whenever possible 
the meaning which an enactment reveals on its face. Laws are intended for all 
of our people to live by ; and the people go to law offices to learn what their rights 
under those laws are. Here is a controversy which affects every little merchant 
in many States. Aside from a few offices in the larger cities, the materials of 
legislative history are not available to the lawyer who can afford neither the cost 
or acquisition, the cost of housing, or the cost of repeatedly examining the whole 
congressional history. Moreover, if he could, he would not know any way of 
anticipating what would impress enough members of the Court to be controlling. 
To accept legislative debates to modify statutory provisions is to make the law 
inaccessible to a large part of the country.” * 

In this way the Congress would have clear issues before it, and those who sub- 
sequently must enforce the proposal or advise clients on its scope, meaning, and 
effect, would have had a service performed which might serve to reverse the 
trend that more and more seems to be to write the law in the legislative history, 
rather than in the enacted statutes themselves. 


The Cuarrman, Thank you very much. 

The next witness is John W. Gwynne, Chairman of the Federal 
Trade Commission. 

I want to state we are always happy to have you with us. We were 
most happy to have you with us when you were our colleague on this 
side of the desk, and we are happy again to have you on the other 
side of the desk. 

Mr. Gwynne. Thank you, Mr. Chairman. It is always a pleasure 
to come up before your committee. 

Mr. Chairman, may I proceed now? 

The Cuatrman. Yes, sir. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION; ACCOMPANIED BY EARL W. KINTNER, GENERAL 
COUNSEL, AND ALVIN BERMAN, ATTORNEY, FEDERAL TRADE 
COMMISSION 


Mr. Gwynne. Mr. Chairman and gentlemen of the committee, I 
am appearing pursuant to the request of the chairman of the House 
of Representatives, Committee on the Judiciary, to present the views 


7 See note 15, supra, pt. 2; see also 102 Cong. Rec, 4120-4134 (March 13, 1956). 
® See note 25, supra, p. 70,872. 

%1 See note 5, supra. 

#2 Thid 


8 Schwegmann Brothers v. Calvert Distillers Corp., 341 U. 8, 884, 396-897 (1951). 
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of the Federal Trade Commission with respect to H. R. 11 and 
H. R. 8395. 

First of all, H. R. 11 which would amend section 2 (b) of the Clayton 
Act, as amended by the Robinson-Patman Act. The amendment 
would deny to a seller the defense of a good-faith meeting of an 
equally low price of a competitor, or the services or facilities fur- 
nished by a competitor, to a charge of discrimination made under 
that act, when the effect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of 
commerce. 

Mr. Maerz. Judge Gwynne, may I ask you this in connection with 
the letter which the Commission sent to the committee. The Com- 
mission’s letter of March 1, 1956, to the chairman of this committee 
sets forth seven cases in which a cease and desist order has been issued 
by the Commission where the good faith defense was involved. I 
believe the number should be six because the Frank F. Taylor Co., 
which you have listed as one of the 7, was settled by a consent settle- 
ment, and was not the subject of a cease-and-desist order. Is that 
correct ? 

Mr. Gwynne. Later on in the statement, I have here now, we list 
some cases, and I probably do not include that in my statement. 

Mr. Maerz. Let me ask you some further questions about the 
letter. 

The Federal Trade Commission’s letter indicated that the issue 
as to whether H. R. 11 should be considered favorably by the Con- 
gress is premature at this time. Now according to your letter, there 
are six cases in which cease and desist orders have been issued where 
the good faith defense was involved. Is that correct? 

Mr. Gwynne. I do not have a copy of the letter. 

Mr. Maerz. Would you like to have it? 

Mr. Gwynne. The statement sets out the cases later on. 

Mr. Maerz. I just want to clarify the point about prematurity. 

Now in those six cases, is it not a fact that the Commission found 
that the respondent’s discriminations were systematic rather than 
individual, competitive situations ? 

Mr. Gwynne. That certainly is true as to many of them. Some 
have been tried since I have been on the Commission, and that was 
certainly the situation in those cases, beginning with E. Edelmann on 
your list there. That was the situation, yes. 

Mr. Mauerz. Therefore, under those circumstances, the cease and 
desist orders were issued under the authority of the Staley decision 
of the Supreme Court ; isn’t that correct, sir ? 

Mr. Gwynne. Well, I think you could include the Standard Oil 
decision, too. As I recall, the opinions refer to both decisions. 

Mr. Maerz. If these cases had involved not systematic methods 
of price discrimination, but individual, competitive situations, would 
the good faith defense in these cases have been a complete defense? 

Mr. Gwynne. Well, you would have met one qualification that is 
required to establish the defense; yes. Not all, however. You would 
have been up against the problem that this gentleman suggests, 
whether it was made to retain a customer or whether it was done to 
get a new customer. Now you would still have that problem to meet. 

77125—56——138 
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Mr. Materz. Is it not correct that 4 of the 6 cases listed by the 
Commission are now being challenged in the court of appeals? 

Mr. Gwynne. I would have to get the exact number. I am told 
that is correct. Those are the four recent cases. We have the names 
of them here. 

Mr. Materz. And it is not a fact that in the othere two cases, namely, 
General Motors and Champion Spark Plug, the time for appeal has 
not expired ? 

Mr. Gwynne. Those are old cases. I am told that is correct. 

Mr. Materz. Therefore, insofar as the Federal Trade Commis- 
sion is concerned, since the Standard of Indiana decision, there has 
been no final adjudication in any of the six cases; is that right ? 

Mr. Gwynne. You mean by the courts ? 

Mr. Materz. By the courts. 

Mr. Gwynne. That is correct. 

I might add there, for your interest and information, that the 
Standard Oil case was submitted to the circuit court yesterday. Am 
Inot correct? It was the day before yesterday. 

Mr. Marerz. Judge, is it or is it not a fact that in no case since the 
Standard of Indiana decision has a court rejected the good faith 
defense ? 

Mr. Gwynne. Yes; I think that is correct. They have not got into 
that point. They have held neither way on it, to keep the record 
straight. 

Mr. Maerz. Could you tell the committee in how many cases the 
Federal Trade Commission has refused to investigate price discrimi- 
nation situations because of the good faith defense ? 

Mr. Gwynne. Well, I have no figures. General Counsel Kintner 
advises me he has no figures on it. 

Mr. Maerz. Could that be supplied to the committee ? 

Mr. Gwynne. I presume we could get those figures ; we will try. 

Mr. Materz. Would you care to supply that for the record, Judge? 

Mr. Gwynne. Yes. 

Mr. Maerz. Now, could you also tell the committee in how many 
cases the Federal Trade Commission has refused to issue a complaint 
because of the good faith defense ? 

Mr. Gwynne. Well, since I have been on the Commission, I know 
of no such case, but I will try and get the complete record. Is that 
what you want, going back to the beginning ? 

Mr. Maerz. Yes, sir; if you would. 

Mr. Gwynne. We could get that, I believe. 

Mr. Matertz. Is it not correct that in a number of cases, because of 
the good faith defense, the Commission took no action against dis- 
criminatory practices followed by major oil companies in dealing with 
local gasoline price wars? 

Mr. Gwynne. I understand that there were some cases in which 
further investigation was not made because of that situation. How- 
ever, I should add there that the Federal Trade Commission has 
adopted a policy that is somewhat different. I mean, they have 
adopted it in this sense, that they have issued instructions to the staff 
as to a policy which is somewhat different in those gasoline cases. 

I wonder if in order to clarify that matter, we might introduce at 
this point a copy of a letter signed by the Chairman on behalf of the 
Commission to Senator Humphrey ? 
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The CuarrMANn. You have that right here? 

Mr. Gwynne. Could I introduce that ? 

The CHarrMan. Yes; indeed. 

Mr. Gwynne. This letter sets out the position now being directed 
to be taken by the staff. I wanted to be understood that it does not 
represent a Commission decision on that point. 

I will furnish you with that copy. 

(The letter an to is as follows :) 


Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, 
Distribution, and Fair Trade Practices, 
Senate Select Committee on Small Business, 
Washington, 25, D.C. 


Dear Mr. CHAIRMAN: At the hearings on February 18, 1956, before the Sub- 
committee on Retailing. Distribution, and Fair Trade Practices of the Select 
Committee on Small Business of the Senate you read into the record a portion 
of the decision filed on October 1, 1955, by the United States District Court for 
the District of Connecticut in Enterprise Industries, Inc. v. The Teras Company 
(par. 68, 163 CCH Rep.), the key point in which you were concerned being the 
statement that: 

The act does not go so far as to allow discriminatory price cutting to enable 
a buyer to meet competition, but only to enable the seller to meet a lawful price 
of the seller’s competitor. 

You then referred to the fact that the Commission has in the past “‘sent out 
letters advising, under similar situations, that ‘No corrective action has been 
taken in such cases by the Commission because of the probable defense avail- 
able to the sellers under section 2 (b) of the Clayton Act, as amended by the 
Robinson-Patman Act.’” You then inquired into the Commission’s present views 
upon this point and after they were stated it was asked that they be incorporated 
in a letter to you. 

The question in issue arose early in March 1955, when a member of the Commis- 
sion referred to the General Counsel drafts of several letters relating to the 
closing of investigations of “gasoline price wars” which were before the Com- 
mission for approval. The request for an expression of the views of the General 
Counsel related to several situations involving the application of section 2 (b) 
of the Clayton Act, and included the application of that section to a situation 
where a seller granted a price discrimination to a buyer for the purpose of en- 
abling the buyer to meet the prices of his competitors. In April 1955, the General 
Counsel, in response to this request. advised the Commission that although the 
particular point had not been decided in litigation he was of the view that a dis- 
crimination in price granted by a seller to a buyer to enable the latter to meet 
the prices of his competitors, was probably outside the protection of section 2 (b). 
This view was based principally upon the language of the statute itself and unon 
the legislative history showing the purposes of the change from the “meeting 
competition” language of the original section 2 of the Clayton Act to the present 
language in section 2 (b) of that act. 

On May 3, 1955, the Commission approved revised letters consistent with the 
view expressed by the General Counsel and directed that the memorandum dis- 
cussing the application of section 2 (b) be reproduced and distributed to appro- 
priate members of the staff. It must be recognized that the views thus expressed 
and adopted are necessarily speculative and perhaps the final answer must await 
a decision on this point by the Supreme Court, though it is interesting to observe 
o- in the decision mentioned above the district court reached the same con- 
clusion. 

The adoption of this view by the Commission was for staff guidance and admin- 
istrative purposes, primarily in connection with the scope of staff investigations, 
and a final determination by the Commission must await decision in specific 
cases. There it must ultimately be controlled by the facts as they are developed 
in the specific case and the opinion of the Commission upon the application of 
the law to the facts of that case, after briefs are filed and oral argument is had. 

It is hoped that this affords the information desired. 

By direction of the Commission. 

JoHN W. GwyNne, Chairman. 
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(The following additional information was supplied by the Federal 
Trade Commission :) 


FEDERAL TRADE COMMISSION, 
Washington, May 4, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Deak Mr. CHarrnMAN: During the course of my testimony on Thursday, April 
19, 1956, before the Antitrust Subcommittee of the Committee on the Judiciary, 
I was requested to furnish certain additional information. The following is 
submitted in compliance with those requests: 

1. Since January 8, 1951, the date of the Supreme Court decision in the 
Standard Oil case, there have been 20 matters in which the Commission con- 
ducted no investigation of price-discrimination complaints because of the ap- 
parent existence of a good-faith defense under section 2 (b) of the Clayton Act. 

2. During the same period, nine cases were closed after investigation because 
of the conclusion that the proposed respondents could successfully defend 
against a charge of unlawful price discrimination by reliance upon the good-faith 
provisions of section 2 (b). 

3. The following cases now pending within the Commission involve respondent 
buyers who are claiming the section 2 (b) good-faith defense: 

Docket No. 5724, American Motor Specialties, Inc. ; 
Docket No. 5766, Borden-Aicklen Auto Supply, Inc.; 
Docket No. 5767, D. & N. Auto Parts Co., Inc. 

The Commission’s statistics with respect to complaints which are not investi- 
gated and matters which are closed after investigation are not maintained 
in such detail as to show the number of cases which are closed because of 
the apparent existence of a good-faith defense under section 2 (b) of the 
Clayton Act. Therefore, the information contained in numbered paragraphs 
1 and 2 above was assembled after a review by the individual members of 
the Bureau of Investigation of the matters each had handled, and is submitted 
as being substantially correct. 

I trust that the above furnishes the information desired by your committee. 

Sincerely yours, 
JOHN W. GwYNNeE, Chairman. 


Mr. Materz. There was another letter, dated August 18, 1954, 
from Mr. Babcock, Director, Bureau of Investigation of the Federal 
Trade Commission, to Mr. William Snow, which is in the record of 
hearings before this committee, part 2, Hearings on Current Antitrust 
Problems, page 605. 

If I may, I would like to advert to that very briefly. This letter 
states in part: 

In practically all instances in which investigations have been conducted, it 
has been established that the complained of discriminatory pricing practices 
were being followed in connection with local gasoline price wars which were 


the outgrowth of efforts of the major oil companies to meet competition of deal- 
ers selling nonbranded gasoline at reduced prices. 

Under such circumstances, no corrective action has been taken by the Com- 
mission because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that 
his lower price was granted in good faith for the purpose of meeting an equally 
low price of a competitor. 


Would not that letter indicate that the good-faith defense has actu- 
ally hampered enforcement of the Robinson-Patman Act? 

Mr. Gwynne. Well, I would not like to draw any conclusion as to 
what the result may have been. I would like to say, however, that 
some expressions in that letter are, of course, as you know, inconsistent 
with the expressions in the letter that we sent later to Senator 
Humphrey. 
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Mr. Maerz. I was not familiar with the later letter. But would 
you say that the policy as indicated by Mr. Babcock has subsequently 
been changed by the Commission ? 

Mr. Gwynne. That is correct; at least so far as the staff proceeding 
is concerned. That is right. 

Mr. Materz. What is the policy of the Commission now with re- 
spect to investigations by the Commission into situations of the kind 
mentioned by Mr. Babcock ¢ 

Mr. Gwynne. I think the letter to Senator Humphrey will give the 
— answer to your question. The new policy was adopted by 
the Commission after consultation with General Counsel and the mem- 
bers of the staff are so advised and will conduct their investigations 
now in accordance with the directions that are contained in the Sena- 
tor Humphrey letter. 

Mr. Rocers. As I understand it, since the Standard decision by 
the Supreme Court, the Federal Trade Commission takes the position 
that if a person pleads good faith and violates all the rest of the law, 
so to speak, but he does it to meet competition, then, you just do not 
go hea and issue a cease-and-desist eoden as you did in the Standard 
case? In other words, you do not go ahead and investigate it any 
further? Is that the position that has been taken ? 

Mr. Gwynne. No; that is not quite our position. Of course, this 
so-called change in position, as I see it, had nothing to do with the 
Standard Oil case. 

Mr. Rogers. I see. I beg your pardon. 

Mr. Gwynne. However, at least my own personal view is very 
strongly fixed in regard to the Standard Oil decision. It covered a 
very limited field. 

Mr. Rogers. That is what we are being told; that it covers a very 
limited field ; that the law itself has not been destroyed, and that those 
who think it has been destroyed are seeing a boogeyman in the dark. 
You say that it is limited, to the particular instance of meeting com- 
petition in good faith. Therefore, we who do see something wrong 
with the decision or interpret it differently, ask the question of how it 
would apply in a new area where a seller is not in at all, but goes in 
and gives a discriminatory concession to one. What is the position 
of the Commission in that situation; does it accept the good-faith 
defense ? 

Now, the question I ask is this: What is the position of the Federal 
Trade Commission with regard to discrimination in areas where sell- 
ers have not been in competition heretofore? Could they plead good 
faith, and are you then, under your present procedure, not issuing 
a cease-and-desist order ? 

Mr. Gwynne. Let me answer that insofar as I can answer it, because 
of the fact that we sit in a judicial capacity and must pass on these 
matters as they come before us. 

We start off, however, with the definite obligation to follow the 
decisions exactly as they are written and not to go beyond them. Now, 
it is clear to me that the Standard Oil decision covers only a situation 
where the Standard Oil Co. was already in the area. They had a 
customer. Someone else tried to take him away, and they cut the price 
toretainhim. That is the actual decision. 

Mr. Rocers. Surely. 
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Mr. Gwynne. It does not cover any situation going beyond that. 

Mr. Rogers. That is right. 

But let me ask you this one question: You will admit that in the 
ordinary circumstances the fact that a seller cuts the price to one cus- 
tomer would be a violation of the Robinson-Patman Act? Would 
it not? 

Mr. Gwynne. Well, if he could not establish his defense of meetin 
competition to retain a customer, yes, and the adverse effects existed. 
Now, not only is that the exact decision, but the language of the Court 
indicates that they were careful not to indicate that it ought to go 
beyond there. They talk about retaining a customer; they talk about 
raids on your customers, and so on. 

So that is as far as the law goes. 

Now, you have raised a very interesting question, and a question 
which, I understand at least, is undecided. That is: How about a 
person going into a new field and reducing the price to an individual, 
not to retain a customer, but to get a new one? 

That is the unexplored country, and we have, I understand, some 
matters now under investigation where that might be raised and might 
be before the Commission. Therefore, I would rather not be pressed 
as to what I think that 

Mr. Rocers. You answered my question, because so far that par- 
ticular matter has never been presented. I recognize that in your 
position as 2 Commissioner in a quasi-judicial proceeding, we should 
not be inquiring into something that you will have to decide later. I 
recognize that. 

And would it be safe to say that the policies of the Investigation 
Division of the Federal Trade Commission, as it relates to matters of 
this type, have not been changed? In other words, if the Commission 
finds an individual who may have gone into a new area and lowered 
the price to one and not to the rest, that the Commission would still 
explore that and still consider whether or not it should issue a cease 
and desist order? 

Mr. Gwynne. That is correct. 

And it would seem to me that if that situation were presented to me 
and the question was before me, whether a complaint should be issued, 
I would vote to issue it, because it is an unexplored country and it is 
a question that should be determined. 

Mr. Rocers. Yes. Because prior to the Supreme Court decision, 
your Commission felt that it dia violate it, and by a close decision, 
5 to 3 actually, they said that the cease and desist order was wrong. 

Mr. Gwynne. Yes. 

Of course, the position taken by the Commission was radically dif- 
ferent to the one that the Court adopted on the procedural matter. 

Mr. Rogers. Yes. 

Mr. Gwynne. And, of course, they have made their position clear 
on that procedural matter. We are bound by that. But they cer- 
tainly have not made their position clear about going into the new 
field, as you suggest, and therefore we feel we have some obligation 
to give that consideration at the first opportunity. 

The Cuamman. Suppose you read your statement now, Mr. Gwynne. 

Mr. Gwynne. I think I have covered a great deal of it. Maybe I 
could put it in the record. Would that be agreeable? 

The CuarrmMan. That is agreeable, if it is agreeable to you, sir. 
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Mr. Gwywne. All right. 

The statement, I think, covers many of the things we were discussing 
there. 

Mr. Harkins. Mr. Gwynne, before you proceed, could I ask a few 
questsoms concerning the defenses available in the Robinson-Patman 
Act? 

As I understand it, there are four defenses that are now available to 
a person charged with alleged discrimination. He can defend him- 
self by showing that the price differential was given only to make due 
allowance for differences for the cost of manufacture, or he can give 
a differential based on changing conditions affecting the market. And 
he has another defense, he can select his own customers, and soon. He 
also has a good faith defense. 

Mr. Gwynne. I might add there, too, he has cost justification. 

Mr. Harkins. Yes, the cost justification defense also. 

Now, all of those defenses are, as construed by the courts now, abso- 
lute defenses, are they not, regardless of their effect on competition ? 

Mr. Gwynne. Yes. I can’t think of any one that is not. 

Mr. Harkins. And H. R. 11 would prevent good faith from being 
absolute defense if there were a substantial effect on competition or a 
tendency to monopoly ? 

Mr. Gwynne. That is right. 

Mr. Harkins. Now, all of them could have this effect: All the dis- 
criminations to which these defenses are available and are now abso- 
lute, could have the effect of substantially lessening competition, or 
tending to create a monopoly. 

My question is: Why should there be a distinction between the good 
faith defense and the other defenses available to the seller? 

Mr. Gwynne. Well, it is rather difficult to understand why such a 
difference should be made as H. R. 11 would make. I think, however, 
that. we must in this matter of meeting competition resolve this prob- 
lem that is raised here already, and that is, where it is used not defen- 
sively but to go into a new area and get rid of competition that might 
be existing in that area. That raises that problem this is peculiar to 
meeting competition, I think. 

Mr. Harkins. But all of the defenses, if they are proven, are availa- 
ble to the seller even though the discrimination that he has been 
charged with will have a substantial effect on competition or tend to 
createa monopoly. Isthat not right ? 

Mr. Gwynne. That is correct. But the situation, I think, is a little 
different. For instance, in the cost justification, a seller is permitted 
to sell cheaper to one person than he does to another. The reason is 
that because of the volume or the methods there is a real saving, and 
it is in the public interest that that saving should be passed on. And 
if the cost justification principle is properly applied, it looks like a 
good thing for all of us. 

Now you do have a little danger in this philosophy of meeting com- 
petition, particularly where you go into a new field and they are not 
working defensively, but are working offensively, that you might 
injure competitors. In fact, that is the situation, to some extent, in 
the business world today, I think, where some big concerns are going 
in on certain industries and competing unfairly with small outfits and 
either running them out of business or buying them. 
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Mr. Harkins. I have another question. Where a larger buyer, 
due to size, is able to exact a discriminatory price from a small seller, in 
that situation would the good faith defense be available to the buyer 
_ the event the Federal Trade Commission took action against the 

uyer ? 
fr.Gwynne. To answer your question, we have three cases—I have 
them right here—where that matter is raised before the Commission. 

Mr. Harkins. They are pending before the Commission now? 

Mr. Gwynne. That is right. I would not feel free—— 

Mr. Harxtrns. I would not want to ask your views on a pending case. 

Mr. Gwynne. If you would like, I would be glad to see that you 
get the names of those cases, 

Mr. Harxrns. I will be very glad to have them in the record. 

(See letter p. 192.) 

Now perhaps I can get into it without getting your view on a pending 
case. Where you have a large buyer who is exacting a discriminatory 
price from a small seller, the Commission does have the alternative 
of proceeding against the buyer or the seller; does it not ? 

Mr. Gwynne. Yes. 

Mr. Harkins. And as I understand section 2 (b) of the Clayton 
Act, if the Commission proceeds against the seller 

The Cuamman. Excuse me. I just want to state that both Rep- 
resentative Keating and myself must proceed over to the Rules Com- 
mittee. Forgive us for not waiting for the balance of your testimony. 

Mr. Keating. The witness knows how it is. 

Mr. Gwynne. Yes; indeed. 

The Cuatrman. Mr. Rogers will preside. 


( Representative Rogers now presiding. ) 
K g p £ 


Mr. Keatina. Before I leave, I would like to make a comment. The 
testimony of Chairman Gwynne and the other witnesses certainly 
indicates that this is not a simple matter and deserves a lot of study 
and is not something we can hurry through without proper 
consideration. 

Mr. Harkins. To go back to my question, the good-faith defense, 
would be available, obviously, if the Commission proceeded against 
the seller in that situation that I posed; namely, where the larger buyer 
exacts a discriminatory price from the small seller. Is that accurate? 

Mr. Gwynne. Well, I think that is accurate. It is a defense as to the 
seller—ie that what you say—yes. You are talking about the seller 
now ¢ 

Mr. Harkins. That is right. It is clear that it is a defense to the 
seller in that situation. But if the Commission proceeded against the 
buyer, is it your testimony that the question of whether or not the 
buyer has the defense is now in litigation before the Commission ? 

Mr. Gwynne. That is correct. Of course the buyer case, we rather 
thought was a matter to come under 2 (f) at one time. Isn’t that 
about it? Since the decisions of the courts in the 2 (f) cases, the degree 
of proof required there is pretty great. However, that may not be 
the only way of reaching it, but as you suggest, those matters are now 
pending before the Commission in these cases. 

Mr. Harxtns. One final question. The Detroit case was not a case 
of a large buyer exacting a Rastindination from a small supplier on its 
facts; is that not right? 
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Mr. Gwynne. How is that again, now? 

Mr. Harxrns. The Detroit case, the Standard Oil case, was not a 
case where a a buyer was exacting discriminatory price conces- 
sions from a small supplier? 

Mr. Gwynne. No. 

Mr. Harkins. And arguments justifying H. R. 11 on the basis of 
a large buyer buying or exacting a discriminatory price from a small 
seller are not quite applicable to the Detroit fact situation ? 

Mr. Gywnne. That is right. 

Mr. Matrtz. The Commission position is that the seller should be 
entitled to plead good faith as an absolute defense in order not to lose 
a customer 

Mr. Gwynne. That is what we understand to be the law. 

Mr. Materz. That is right. On the other hand, you also have a 
problem, insofar as the buyers are concerned, because while the seller 
may benefit by meeting an equally low, lawful price of a competitor, 
nevertheless it is clear, is it not, that buyers who are affected by the 
discrimination are put in quite a disadvantageous position ? 

Mr. Gwynne. Yes; that is probably true. As I say, that is one of 
the matters we now have in these cases. 

Mr. Maerz. Whether it is good faith or not, the result on the buyer 
is exactly the same. Buyers who are not given the equally low price, 
which is'just given to one favored customer, are put in a disadvan- 
tageous position ; is that not right? 

r. Gwynne. Well, of course, that is one of the things they are 
trying to prove in these cases. 

Mr. Maerz. So it is a problem of balancing, as the chairman indi- 
cated yesterday, the equities of the seller and the equities of the buyer, 
and I take it that is the problem that the Congress has to decide. 

Now is it not correct 

Mr. Grwnne. I was just going to suggest-—— 

Mr. Materz. Pardon me. 

Mr. Gyrwnne (continuing). The Congress is not the only one; we 
have that problem right in these cases. If you could help us out a 
little, we would appreciate it. 

Mr. Materz. It was the basic purpose, as I understand it, of the 
Robinson-Patman Act to protect the eores from discriminatory pric- 


ing practices 

Mr. Gywnne. Well, it went a little further; to protect everyone, I 
would say, from discriminatory prices, seller, buyer, the public, and 
everybody. 

Mr. Materz. As I understand the basic reason for passage of the 
Robinson-Patman Act was this: small, retail establishments primarily 
were not able to get an equally low price as was given by suppliers to 
large retail establishments, to chainstores for onatenial 

Mr. Gwynne. That was certainly one of the great reasons. 

Mr. Materz. Principal reasons? 

Mr. Gwynne. Yes. 

Mr. Matetz. If the good faith is allowed as an absolute defense, 
aren’t small buyers, small retail establishments, put in exactly the 
same situation that they were in prior to the passage of the Robinson- 
Patman Act? 

Mr. Gwynne. Not entirely. 
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Mr. Matrrz. I am speaking only insofar as the good-faith defense 
is concerned. 

Mr. Gwynne. Because you wish to protect the small person, you do 
not want to go to the extent of saying there will be no competition and 
that we will be reduced to a one-price level. But I think what the 
Robinson-Patman Act was trying to prohibit was unfair competition. 
It sponsors competition under rules. Now maybe the rules are not 
too clear, maybe they are not always too good. But isn’t that the real 
purpose of it? 

Mr. Maerz. Well you see, the point was made yesterday—and I 
am sure the committee would appreciate your view on it—that it may 
well be a hardship for the seller to lose a customer because he does not 
reduce his price to all. But on the other hand, there may be a hard- 
ship to the competitive economy if this particular seller does not re- 
duce his price to all] alike; isn’t that correct? 

Mr. Gwynne. Well, that is—— 

Mr. Matetz. In other words, there are hardships on both sides. 

Mr. Gwynne. Those are things for Congress to consider, I suppose, 
to weigh one off against the other: How will the public be, in the 
long run, best protected? If we do require that reduction to everyone, 
will they be better protected, or will they be better protected if the 
seller is allowed to defend himself and retain that customer as against 
the raid ? 

Now what the long-term results would be would be hard to guess on. 

Mr. Matetz. Let’s assume that the good-faith defense is limited by 
this proposed bill. Then would it not be entirely possible that a seller, 
in order not to lose one customer, will reduce his price to all his cus- 
tomers and that the consumer interest will benefit / 

Mr. Gwynne. That is a speculation on which my opinion would 
not be worth any more than anyone else in the country probably. I 
do not know what it would be, frankly. 

Mr. Maerz. Under the present situation, if a seller acting in good 
faith to meet competition grants one favored customer a lower price, 
there is no assurance, is there, that that particular customer will reduce 
his price to the consumer ? 

Mr. Gwynne. No; there is certainly none. 

Mr. Materz. As a matter of fact, isn’t there every indication that 
he won’t, because the other buyers of that particular seller have not 
been given the benefit of this lower price, and there is no incentive 
for this favored buyer to reduce his price in face of the fact that the 
other buyers have had to pay more for the product ? 

Mr. Gwynne. Well, that is sort of guessing on it. But as a matter 
of fact, isn’t the situation in these gasoline price wars a little against 
your guess? Wasn’t the thing done there for the very purpose of 
getting the lower price to the consumer ? 

However, I do not know; you may be right. I would not argue with 
you, frankly. 

Mr. Maerz. Let me ask you this: In your judgment, do you think 
that the Standard of Indiana decision tore a big hole in the Robinson- 
Patman Act? 

Mr. Gwynne. Frankly, no; I do not. Not the exact decision. The 
exact decision was in a very limited area. 
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Mr. Maerz. Do you think there is danger that the Standard deci- 
sion will be extended by the courts and by the Commission beyond the 
—_ in that particular case 4 

Mr. Gwynne. That is very difficult for me to answer. Certainly if 
the question was put up to me—as the present chairman has done—I 
would ask everybody to consider you are now talking about two en- 
tirely different situations. 

Mr. Materz. I did want to ask one more question, Judge Gwynne. 
In the Balian Ice Cream case, decided by the ninth circuit, I believe, 
in October of 1955, is it not correct that the court went beyond Stand- 
ard of Indian to hold that good faith would be an absolute defense 
even though the competitor’s price which the seller tried to meet was 
not lawful? 

Mr. Gwynne. Well, I have read the case several times. It is rather 
difficult, frankly, to understand. I think it was decided quite largely 
on a factual situation. You note the opinion cites the cases we all 
rely upon, including the A/oore v. Mead’s Fine Bread case. 

They cite that and at least think they are applying the same law. 
Doesn’t that case pretty much turn on the finding by the court that 
there just was no showing of injury to competition? Now maybe 
they are wrong about that, but isn’t that it ? 

Mr. Materz. I do not know. 

Mr. Gwynne. I find it a somewhat perplexing decision myself. 

Mr. Maerz. Do you read Standard of Indiana, as meaning that 
it is lawful to meet, but not beat, a competitor’s price ? 

Mr. Gwynne. Yes. 

Mr. Marerz. Isn’t it correct that the Attorney General’s com- 
mittee recommends—pages 182 to 184 of its report—that Standard 
of Indiana should be construed to allow sellers to use discriminations 
not alone as a defense to retain a customer, but also in an offensive 
manner to acquire new ones, even where the seller cuts his price for 
the favored buyers below that offered to such buyer by the seller’s 
competitor ? 

Mr. Gwynne. Well, if you are reading it, and I assume you are, 
I assume that is correct, that is their view. 

Mr. Matetz. So if the Attorney General’s committee report—if its 
recommendations were to be followed by the Federal Trade Commis- 
sion, isn’t it correct that the Standard of Indiana decision would be 
broadened considerably ? 

Mr. Gwynne. I have always construed the Attorney General’s re- 
port to be purely advisory. It stands on about the same footing as a 
good article in some law magazine. Certainly when it conflicts with 
the court decision, I would follow the court decision. 

Mr. Maerz. I see. In other words, as I understand your position, 
you feel that you should follow the circumscribed ruling of the 
Supreme Court, and construe Standard of Indiana as meaning, first, 
that a seller can ‘only meet a competitor’s price, but not beat a competi- 
tor’s price; is that right? 

Mr. Gwynne. That is right. I think it is clear on that point. 

Mr. Materz. Is it your position, secondly, that Standard of In- 
diana does not allow a seller to use the good faith defense in an offen- 
sive manner ? 

Mr. Gwynne. Well, my position on that is that the court has not 
so indicated. When you get into that, then you are in this unexplored 
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country where we are on our own, and we have to decide it. That, 
I do not want to do right here, frankly. 

Mr. Maerz. Now one further question. Is it your position that 
the competitor’s price must be a lawful price? 

Mr. Gwynne. Well, let’s see now; the Court has expressed itself on 
that. Yes; I would think that it gets down to that. 

Mr. Materz. You see, the Attorney General’s committee report 
takes the position that anyone charged with giving an illegal dis- 
crimination who defends himself on the ground that he met competi- 
tion, should be deemed to have met a lawful price unless he knew, or 
had reason to believe, otherwise. That is the Attorney General’s com- 
mittee report, page 182. I take it you do not subscribe to that? 

Mr. Gwynne. I am inclined to think that goes a little bit beyond 
what the law says, what the Court said; doesn’t it? Maybe you would 
not want to express a view on it. I would like to compare the two. 
The courts, I think, have made this thing fairly clear, haven’t they? 

Mr. Marerrz. In other words, just to wrap this up, you feel that 
the price of the competitor must be a lawful price, is that right? 

Mr. Gwynne. Yes. 

Mr. Materz. And that it is not sufficient for the seller to defend 
himself by showing that he knew, or had reason to believe, it was a 
lawful price? 

Mr. Gwynne. Now there you get into—they do have a little 
in the law there. I would not want to be too dogmatic on that, but 
what I would want to say is that I would follow the Court’s decision 
on it. 

Mr. Materz. You think, I take it, that the Attorney General’s 
committee report goes a little beyond the Court’s decision ? 

Mr. Gwynne. Well, in some instances I think they do. 

Mr. Materz. Thank you very much. 

Mr. Gwynne. In some instances, too, it ought to be said in all fair- 
ness, they were recommending in a field where the courts had not 
definitely decided. 

Mr. Maerz. I take it you would confine this good faith defense— 
I think the Commission one individual pricing situations rather 
than a general system of competition ? 

. Mr. Gynne. Yes; our latest decisions were substantially put on that 
asis. 

Mr. Maerz. The Niehoff decision ? 

Mr. Gwynne. That is right. 

Mr. Maerz. Thank you very much. 

Mr. Rogers. Mr. McCulloch? 

Mr. McCutxocn. Yes; I would like to ask a couple of questions. 

Is it your opinion, Mr. Chairman, that the Standard Oil case has 
either directly or indirectly resulted in numerous small-business fail- 
ures and bankruptcies? 

Mr. Gwynne. I do not know of any that have been caused by that 
decision. 

Mr. McCutzocnu. Do you have in the Commission any statistical 
data which would lead you to that conclusion ? 

Mr. Gwynne. I have seen no such data. Let me ask. I am advised 
that we have no such data. 

Mr. McCutiocu. Are you of the opinion that the Standard Oil 
decision was a blow to the small business in America ? 
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Mr. Gwynne. I do not think so. 

Mr. McCuttocn. Do you think that the result of this decision has 
been to authorize discriminations which have substantially lessened 
competition in America ? 

Mr. Gwynne. No. 

Mr. McCutiocn. Do you think that decision has had the effect of 
creating monopoly in America ? 

Mr. Gwynne. I have not seen any such result. 

Mr. McCutxocu. That is all. 

Mr. Gwynne. I would like to add there, Mr. McCulloch, if you 
do not mind; I have the greatest sympathy for the people who are 
advocating this change, and I know they “have in mind the same 
desire that I have, and we all have, and that is to prevent monopoly, to 
maintain small business. We have that problem before us. It is a 
serious problem. Let us not attempt to deny it. Frankly, I think 
the proponents of this legislation are barking up the wrong tree. 

r. ocrrs. That is based upon conclusion 4 

Mr. Gwynne. Based upon my own conclusion, nobody else’s. I am 
not speaking for the Commission. 

Mr. Rogers. Well, you arrived at that conclusion because you feel 
that the Standard case will not be extended and will not give an ad- 
vantage to larger concerns or mass buyers. 

Mr. Gwynne. I can see why the courts, maybe in meeting new situa- 
tions not yet met, might adopt a construction of the law which, to me, 
might make me feel like recommending some congressional change. 

Mr. Rocers. But if the courts and the Commission should interpret 
it as the Attorney General’s committee on the antitrust laws has in- 
terpreted it, then you could see possible recommendations for change ? 

Mr. Gwynne. No, I would not want to base my answer quite on that 
set of facts. All I say is that there is a possibility that the develop- 
ment of this law through the courts might be of such a character that 
Congress might be justified in making some changes. 

Mr. Rogers. Yes. 

Mr. Gwynne. I do not think that situation exists now, and I see no 
particular reason to anticipate that it is going to happen. 

Mr. Rogers. Now, you are going to file your statement. Do you 
have anything further that you want to say, Judge Gwynne / 

Mr. Gwynne. No; my statement, Mr. Chairman, covers H. R. 11 
and also H. R. 8395. If I could just file the whole thing, that would be 
fine. I have taken up a lot of your time, and I know Mr. Kern is here, 
and we both have a hearing at 2 o’clock. 

Mr. Rogers. Well, then, if it is agreeable to you, we will have that 
filed for the record. 

(The statement referred to is as follows:) 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN OF THE FEDERAL TRADE COMMISSION 


I am appearing pursuant to the request of the chairman of the House of Repre- 
sentatives, Committee on the Judiciary, to present the views of the Federal Trade 
Commission with respect to H. R. 11 and H. R. 8395. 


H. R. 11 


H. R. 11 would amend section 2 (b) of the Clayton Act, as amended by the 
Robinson-Patman Act. The amendment would deny to a seller the defense of a 
good-faith meeting of an equally low price of a competitor, or the services or 
facilities furnished by a competitor, to a charge of discrimination made under 
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that act, when the effect of the discrimination may be substantially to lessen 
competition or tend to create a monopoly in any line of commerce. 

On January 8, 1951, the Supreme Court, in the case of Standard Oil Company of 
Indiana v. Federal Trade Commission (340 U. S. 231), held that under section 
2 (b) it is a complete defense to a charge of price discrimination for the seller 
to show that his lower price has been made in good faith to meet an equally low 
price of a competitor. Proponents of the amendment now under consideration 
contend that because of the Supreme Court decision in the Standard Oil case 
there is now a loophole in the Clayton Act; that enactment of the proposed limi- 
tations on the right of a seller to meet an equally low price of a competitor is 
necessary to permit effective enforcement of the basic antidiscrimination pro- 
visions contained in the act. 

The Commission believes that freedom to compete, including competition in 
price, is so basic a concept of our economic system that a restriction upon the 
right of a seller to meet in good faith the equally low price of a competitor should 
not be enacted without a clear showing of the necessity therefor. This concept 
was recognized at the time of passage of the Clayton and Robinson-Patman Acts 
in that both of those acts contained provisions for the good-faith meeting of 
competition. 

The Standard Oil decision does not appear to open the door to territorial price 
discrimination—the lowering of his price by a large seller in a limited territory 
in order to capture that market from competitors. Moore v. Mead’s Fine Bread 
Co. (348 U. 8. 115 (1954)). Such predatory and destructive price cutting cannot 
be said to have been done in good faith. The burden is on the seller charged 
with price discrimination to show that the questioned price was actually made in 
good faith to meet the equally low price of a competitor. The seller must clearly 
show that he acted fairly and in good faith for competitive and not predatory 
reasons. Neither does the good-faith defense allow discriminatory pricing sys- 
tems. The defense is restricted to the circumstances of individual competitive 
situations. Further, section 2 (b) does not perpetuate or excuse one unlawful 
price because of another, inasmuch as the defense is not available if the seller 
knew or should have known that his competitor’s price was unlawful. Nor does 
the 2 (b) defense permit reductions in price which undercut the lower price of 
a competitor. 

Since the Standard Oil decision by the Supreme Court, there has been no Fed- 
eral Trade Commission case, decided either by the Commission or a court, in 
which a section 2 (b) good-faith defense to a charge or price discrimination has 
been sustained. On the other hand, the Federal Trade Commission has issued 
cease-and-desist orders in a number of cases in which the good-faith defense 
was involved. These include: Docket No. 3977, Champion Spark Plug Co. (1953) ; 
docket No. 5620, General Motors Corp. (1953) ; docket No. 5770, BE. Edelmann € 
Co. (1955) ; docket No. 5723, Moog Industries, Inc. (1955); docket No. 5722, 
Whitaker Cable Corp, (1955); and docket No. 5768, C. E. Neihoff & Co. (1955) ; 
as well as the Commission’s modified order in docket No. 4389, the Standard Oil 
Co. case itself (1953). 

In addition to those cases already decided by the Commission, there are at 
least 15 formal cases now pending within the Commission in which the good-faith 
defense is involved. 

In view of the Federal Trade Commission cases decided since the Standard 
Oil decision, the number of cases now pending within the Commission which 
involve the good-faith defense, and the limitations to that defense, the Commis- 
sion do's not conclude that section 2 (b) as now worded, will prevent enforcement 
of the Clayton Act. 

Some of the cases decided by the Commission, including its modified order in 
the Standard Oil case, are now pending on appeal in the courts. It may be that 
the decisions in those cases or in cases now pending within the Commission, 
or the decisions in cases hereafter instituted, will furnish reason to believe that 
the good-faith defense now afforded by section 2 (b) will hamper enforcement 
of the Clayton Act. There is no such indication now, however, and the Commis- 
sion therefore opposes amendment of section 2 (b) at the present time as pre- 
mature. 

H. R. 8395 


H. R. 8395 would amend sections 3 and 4 of the Clayton Act. The bill has 
three general purposes. First, it would continue the principles of the present 
section 3 of the act while making certain amendments to it. Second, it would 
establish rules of conduct for sellers, lessors, licensors, and franchisors in their 
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relationships with their buyers, lessees, licensees, and grantees, quite apart from 
the tests of injury to competition or tendency to create a monopoly that are found 
in the present section 3. Third, it would expand the right of a plaintiff in an 
antitrust action to recover the cost of suit to situations not presently covered by 
the act. I shall discuss each of these purposes in order. 

First, the proposed reenactment, with amendments, of the existing law under 
section 3. This appears as a proposed subsection (a) of section 3 of the Clayton 
Act. I gather from a reading of the statement of Mr. Roosevelt, made at the time 
of his introduction of H. R. 8395 (102 Congressional Record 387), that there is 
no intention to make any substantial change in the existing law under section 3. 

Section 3 has remained unchanged since its enactment as part of the Clayton 
Act on October 15, 1914. Since that time the words and phrases of the section 
have acquired considerable precision of meaning by application to specific factual 
situations in adjudicated cases. The absence of amendment throughout the 42 
years since the passage of section 3 is some indication that the interpretation 
and administration of that section has been consistent with congressional intent. 

(xisting language which has been construed in harmony with the congressional 
intent should not be discarded for untested language except for compelling 
reasons. 

The bill, lines 4, 14, and 15, at page 2, would substitute the words “services 
or facilities” for “other commodities.” The purpose of the deletion is not ap- 
parent, but, in giving meaning to the deletion, a court may very well find a con- 
gressional intention to restrict the nature of commodities covered by this sec- 
tion. While, at the same time, the section is made to apply to “services or facili- 
ties,” the Commission has not experienced a requirement that this section be to 
expanded. 

The deletion of the word “understanding” after the words “condition, agree- 
ment or” appearing on lines 9 and 10 at page 2 of the bill, may also lead to an 
undesirable restrictive interpretation of the scope of this section. 

As presently worded, section 3 attacks conditions, agreements, or understand- 
ings that the lessee or purchaser shall not deal in commodities of competitors 
of a lessor or seller, when an injurious effect upon competition may result. 
Aside from the required effect upon competition, it is necessary to show only 
that a prohibited condition, agreement or understanding has been made. The 
proposed amendment would increase the burden of proof by requiring the showing 
that the condition, agreement, or arrangement has actually prevented or oper- 
ated against the lessee’s or purchaser’s use or dealing in commodities of com- 
petitors. 

Congressman Roosevelt has explained this change as intended to cover the 
situation where a supplier does not require exclusive dealing in his products, 
but requires that his competitors’ products not be displayed and be sold only 
where a customer makes a request for them. To the extent that such a condition 
or agreement precludes a buyer or lessee from using or dealing in the commodities 
of his seller’s competitors, this situation would appear to be covered by section 3 
and amendment is not required. Further, the proposed phrase “or which oper- 
ates against such person’s freedom of choice in using or dealing,” appearing at 
lines 12 and 13 of page 2 of the bill, is so indefinite as not to permit an estimate 
of the interpretation it might be given. This is particularly so since the act 
declared unlawful is to be judged by its effect. 

Congressman Roosevelt has explained that the phrase “may be to prevent or 
eliminate a substantial amount of competition in any section, community, or 
trade area” appearing in lines 18, 19, and 20 at page 2 of the bill, was inserted 
to write in the Supreme Court’s interpretation of section 3 in Standurd Oil 
Company of California v. United States (337 U. 8S. 293 (1949)). It is preferable 
that the language of the statute which has been so construed not be amended. 
There is always the danger that the amended language may be differently 
construed. For example, the Standard Oil case requires that it be shown that 
the effect in the particular region considered “may be to substantially lessen 
competition or tend to create a monopoly.” On the other hand, the proposed 
amendment with respect to any “section, community or trading area” requires 
the showing that a substantial amount of competition may be prevented or 
eliminated. This change in language may well result in a greater burden when 
proving a violation of this section. Note, too, that in the Standard Oil case the 
Court referred to commerce in an “area” or “region” in applying the present 
phraseology of section 3 (p. 299). The amendment would give rise to different 
considerations in that the words inserted are “section, community, or trading 
area,” 
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For the reasons stated above, it is our opinion that the proposed amendment of 
the present language of section 3 is inadvisable in that it would substitute and 
add phrases of uncertain meaning for language that has acquired precision of 
meaning through adjudication. Rather than clarify the present section it is 
feared that the proposed amendment would open the door to new adjudications 
of questions already resolved. 

I shall now discuss the proposed subsection (b) to section 3 of the Clayton Act. 
This proposed subsection, in the broadest possible terms, makes it unlawful to do 
any act which operates to interfere with the freedom of choice of a purchaser, 
lessee, licensee, or grantee to in any way conduct his business as an independent 
businessman and as he deems best, unless that act is specifically provided for 
in the written terms and conditions covering the transaction, or in the laws of 
the United States, and is otherwise lawful under the antitrust laws and the 
Federal Trade Commission Act. Included in the acts or courses of action made 
unlawful is the taking of any action or the threat to take any action against any 
person in retaliation for that person’s conducting his business as an independent 
businessman and as he deems best. 

Proof of violation is prima facie established by showing the cancellation, ter- 
mination, or refusal to sell, or to renew a contract to sell, lease, license, or 
franchise, except for reasons specifically stated in the document covering the 
transaction, if the violator is engaged in a substantial amount of business in the 
section, community, or trading area to which the cancellation, termination, or 
refusal to renew applies. Proof of comparable threats to cancel, terminate, or 
refuse to renew also establishes a prima facie case of violation. 

Faced with such a prima facie case, the person charged with violation has the 
burden of affirmatively showing justification. 

The literal reading of this proposed subsection would make every seller, lessor, 
licensor, and grantor of a franchise operate his business at his peril. Unlawful 
acts are not defined except by their effects. The effects which are to be used to 
judge acts in retrospect are themselves so general as to afford no guidance for the 
individual who attempts to comply with the law. The provision which exempts 
otherwise lawful acts which are specifically provided for in the terms of the 
controlling contract does not afford sufficient protection to the supplier, lessor, or 
grantor. Human ingenuity could not begin to reduce to specific provisions in a 
contract all of the acts or courses of action which might conceivably interfere 
with a person’s freedom of choice to in any way conduct his business as an 
individual businessman and as he deems best. 

The provision defining the establishment of a prima facie case is more than 
procedural. It would require a seller, lessor, licensor, or grantor of a franchise 
to perpetually sell, lease, license, or grant. Any temporary or short-term arrange- 
ment would have to be indefinitely renewed, under pain of an antitrust action 
with a prima facie case of violation already made out. Vendors who violate 
contracts to sell would no longer be subject merely to damage suits, but would 
be liable to decrees requiring specific performance. To some large degree, 
depending upon ultimate interpretation of this subsection, parties subject to it 
would be prevented from selecting their own customers or other parties with 
whom they choose to do business. 

The provision that a person charged with violation of the section may rebut 
the prima facie case by showing “justification” gives no guide as to the meaning 
of “justification.” The use of that word without standards makes still more 
speculative any attempt to predict what conduct would be unlawful under this 
subsection. 

Aside from the merits of this subsection, however, we wish to call your 
attention to the fact that the provisions as to prima facie case and rebuttal 
thereof, extending from line 24 on page 8 to line 18 on page 4, are made applicable 
to the entire section 3 rather than merely to the proposed subsection (b). This 
would result in a radical change in the principles underlying the present section 
3, which, we are certain, is not intended. 

Section 2 of the bill would amend section 4 of the Clayton Act to provide that 
a plaintiff who secures equitable relief in any case shall recover the cost of 
suit, including his attorney’s fee, from the defendant. This recommendation is 
consistent with the provision already contained in section 4 for the recovery 
of such costs in an action for damages for injury to business or property, and 
would assist in the attainment of antitrust objectives. The Commission favors 
such an enactment. 

It is not clear, however, whether the proposal is intended to apply solely to 
cases where ultimate equitable relief is attained or whether costs are to be 
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awarded in any case where at some stage equitable relief is granted. If it is 
intended that costs be awarded only in suits for injunctive relief brought under 
authority of section 16 of the Clayton Act, it would be more appropriate to amend 
that section than section 4 of the act. 

It is proposed that an unsuccessful plaintiff in an antitrust action be paid 
costs and attorney’s fees by the United States if the court shall have certified 
that the suit is founded upon probable cause. This right of recovery from the 
Government would be subject to contest by the Attorney General who would 
have the burden of affirmatively showing that the plaintiff can bear all or a 
part of the costs without suffering undue hardship. 

The Commission does not favor the maintenance of private lawsuits by the 
United States. When the United States acts against alleged law violators, it 
should act in the public interest and not as the champion of an individual 
litigant. 

Passage of the proposed legislation would invite innumerable lawsuits— 
including many where the cost to the Government would be greatly dispropor- 
tionate to the amount of damages involved. One suit brought by a Government 
agency may encompass an alleged illegal practice as applied to countless numbers 
of customers of the alleged law violator. On the other hand, passage of this 
proposal could result in the United States paying for numerous lawsuits which 
revolve around one alleged illegal practice. While no estimate can be made of 
the number of court actions that would be compensated for, there can be no 
doubt but that there will be many at great expense to the Government. 

The proposal contemplates that a plaintiff may secure a determination as to 
probable cause early in trial so that he may pursue his action with assurance 
that his costs will be taken care of. The prospect of such an early determination 
would encourage suits of harassment. Further, the knowledge that all costs 
are to be repaid, win or lose, places one party at an unfair advantage over the 
other. 

The trial burden of courts would be greatly increased. In addition to the actual 
determination of the merits of the case, a separate and preliminary issue of 
probable cause would have to be tried, possibly followed by another contest 
between the Attorney General and the plaintiff as to the latter’s ability to bear 
costs without undue hardship, Both of the additional issues would ostensibly 
be subject to appellate review. 

From Mr. Roosevelt’s statement when he introduced this bill, it is our under- 
standing that it is intended to meet certain practices of the nature of those testi- 
fied to last year during the hearings before Subcommittee No. 5 of the House of 
Representatives Select Committee on Small Business. Primary among those 
practices was that of some oil companies promoting certain lines of tires, bat- 
teries and accessories (TBA) with their lessee service stations in return for an 
overriding commission from the manufacturers of those lines, and the practice 
of some oil companies of discriminating in their price of gasoline in favor of gas 
stations which would in turn lower their retail price to participate in gas wars. 

With respect to the first practice, the committee’s attention is invited to the 
fact that the Commission has filed complaints against 3 tire companies and 3 
oil companies alleging as a violation of the Federal Trade Commission Act such 
TBA marketing methods. 

As for the practice of discriminating in price in favor of retail service stations 
which agree to lower their retail price to meet competitors’ prices, the General 
Counsel of the Federal Trade Commission, in April 1955, advised the Commission 
that he believed that the 2 (b) “good faith” defense was not available in such 
situations. This view was adopted by the Commission in May 1955, for staff 
guidance and administrative purposes, primarily in connection with the scope of 
staff investigations, Final determination by the Commission must await decision 
upon a specific case in which the facts require the application of the rule of law. 

It would, therefore, appear that the two practices just discussed may be con- 
trolled under the present law, and that the proposed amendment, which might well 
be attended by undesired results, should not favorably be considered. 


Mr. Rogers. We appreciat u i giving , 
via \ pp e your coming up and giving us your 
Mr. Gwynne. It was a pleasure to be here. 
Mr. Roeers. Our next witness is William C. Kern, a member of the 
Federal Trade Commission. 
77125—56——14 
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STATEMENT OF WILLIAM C. KERN, MEMBER OF THE FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY JOHN N. WHEELOCK, 
ASSISTANT TO THE DIRECTOR, BUREAU OF INVESTIGATION, 
FEDERAL TRADE COMMISSION 


Mr. Kern. Mr. Chairman, and members of the committee, I am here 
in response to the request of your chairman to make known my indi- 
vidual views on H. R. 11 and H. R. 8395, 

As I have already informed your committee by my letter of March 
1, 1956, Iendorse H. R.11. This letter gives a detailed analysis of the 
legal and philosophical reasons why I believe H. R. 11 should be passed. 
Rather than to reiterate those reasons at this time, I request that that 
letter be inserted in the record at this point. 

Mr. Rocers. We will be glad to receive it. 

Mr. Kern. I think I can shorten my statement considerably thereby. 

(The letter referred to is as follows:) 


FEDERAL TRADE COMMISSION, 
Washington, March 1, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: With reference to your request to the Federal Trade 
Commission for an expression of its views on four identical bills: H. R. 11, H. R. 
2611, H. R. 2690, and H. R. 2850, all of the 84th Congress, 1st session, I respect- 
fully tender my individual opinion thereon, which is contrary to the position 
taken by the majority of the Commission as made known in the Federal Trade 
Commisison Chairman’s letter to you. 

I believe that enactment of H. R. 11, H. R. 2611, H. R. 2690, H. R. 2850 or 
similar legislation is essential to realization of the national antitrust policy and 
is necessary to the restoration of the original force of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, which was materially weakened 
by the Supreme Court’s decision in Standard Oil Co. (Indiana) v. FTC (340 
U. 8S. 281 (1951)). That holding, which many commentators feel was based 
on an incorrect analysis of the legislative history of the Robinson-Patman 
amendment, had the effect of reestablishing an infirmity of the original Clayton 
Act—the provision that a seller could absolve itself from a charge of price 
discrimination by showing that its lower price was offered in good faith to meet 
competition. 

Besides “substituting the remedy of retaliation for that of law” (80 Congres- 
sional Record 3113 (1936) ), the old Clayton Act had made it possible for a large 
buyer to dictate a price preference to itself by finding a number of sellers will- 
ing to charge a lower price than their competitors (H. Rept. 2951, 74th Cong., 
2d sess. (1936), p. 7). This was an abuse fairly prevalent among chainstore 
companies, and it was chiefly because of fears expressed on this account in the 
congressional report on chainstore practices (Final Report on the Chainstore 
Investigation, 8S. Doe. 4, 74th Cong., Ist sess. (1934) ) that the Robinson-Patman 
amendment was enacted into law. The original Senate and House versions of 
that measure did not contain a meeting-competition defense, and though one was 
eventually inserted it was not included among the substantive justifications set 
out in subparagraph (a) of the revised section 2 but instead was relegated to a 
separate subparagraph and couched in language indicating that it was only to 
constitute a procedural defense to a prima facie case made out by merely prov- 
ing a difference in prices. The procedural character of the amended meeting- 
competition defense was unequivocally explained by the chairman of the House 
conferees in reporting the conference version of the Robinson-Patman bill to the 
House (80 Congressional Record 9418 (1936) ) : 

“* * * this does not set up the meeting of competition as an absolute bar to 
a charge of discrimination under the bill. It merely permits it to be shown 
in evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities and duties * * *. If this proviso were construed to 
permit the showing of a competing offer as an absolute bar to liability for 
discrimination, then it would nullify the act entirely at the very inception of 
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its enforcement, for in nearly every case mass buyers receive similar discrimi- 
nations from competing sellers of the same product. One violation of law cannot 
be permitted to justify another.” 


By eliminating (as they thought) the absolute defense of meeting competition, 
which had plagued efforts to enforce the original section 2 of the Claytion Act, 
the supporters of the amendment believed that they were depriving the large 
buyer of the competitive advantages it enjoyed over the small buyer because 
of ability to buy in large quantities and were providing’equality of opportunity 
to all members of a given industry. 

The Standard Oil ruling of the Supreme Court has all but revived the meeting- 
competition feature of the original Clayton Act, to the serious detriment of that 
very segment of the business community which the Robinson-Patman amendment 
was to have benetited. In the present state of the law a supplier is free to 
discriminate in favor of a customer who has been offered a lower price by a 
competing supplier, irrespective of the injury that such a discrimination may in- 
flict on his other customers. Furthermore, though the majority opinion in the 
Standard case indicated that the absolute meeting-competition defense was 
needed to vindicate the right of a business concern to repel a price raid by a 
competitor, the defense which Standard desired to offer was along different lines. 
It has been suggested that Standard actually was countering the competition of 
off brand gasolines in the Detroit area by price favoring the Standard dealers 
best situated to wage a successful price war against the off-brands. If such was 
the case, Standard was not only using its superior financial staying power to 
subsidize a less profitable or possibly unprofitable sale of its product for the 
purpose of eliminating a smaller competitor; it was enabling the dealer through 
which it waged its price war to divert trade from other Standard dealers not able 
to lower their price. 

There is every reason to suppose that this type of situation is not unusual in 
the gasoline price wars of today, even though the events behind the Standard Oil 
case occurred about 15 years ago. Indeed, the need for strong antiprice dis- 
crimination laws is stronger in the existing buyer’s market, when producers com- 
pete sharply and make price concessions to some purchasers but not to all. In 
industries like the gasoline industry, in which thousands of retailers fail annually, 
the necessity for effective legislation is especially acute. The provisions of these 
bills would make it clear that discriminatory pricing by or in favor of large busi- 
ness entities would not be allowed to destroy small, independent concerns, and 
would make efficiency rather than size the key to competitive viability. 

The extent to which the good-faith meeting of a lower price of a competitor 
shall constitute justification for a price discrimination is so fundamental a 
question that it ought not to be committed to the relative vagaries of interpreta- 
tion by an administrative agency wherein the volte-face due to changes in 
political complexion is not wholly unknown. It seems to me highly desirable 
that the business world be vouchsafed the certainty and exactitude of a 
definite statutory guide. 

I am aware of the arguments that have been vociferously advanced in 
support of the absolute defense of meeting competition. It is said that if, to 
meet a competitor’s lower price, a seller must lower its prices to all its customers 
in the pertinent market, then it may not reduce its prices at all, and the consumer 
will be deprived of the benefits of competition. This economic straightjacket 
contention is unsound. It is more reasonable to assume that to resist vigorous 
price competition the concern will be forced to lower its price to all in the market, 
a circumstance far more advantageous to the consuming public. The selective 
form of price competition that the absolute defense of meeting competition en- 
courages is in actuality a negation of true price competition, for there remains 
a certain incentive to the favored buyer to hold his price to that prevailing 
in the market and thereby enjoy a wider margin of profit. Consumers are 
much more likely to be advantaged by lower prices given to all competing buyers 
than by special treatment accorded a single customer. 

Paradoxically, a law requiring nondiscriminatory pricing has a tendency to 
diminish competition on one level of trading while encouraging it on another. 
However, when the Robinson-Patman Act was passed, this phenomenon did not 
prove to be a serious obstacle, Congress apparently thinking that it would be a 
greater boon to competition generally to foster equality of access to supplies for 
the businessmen closest to the consuming public in the chain of distribution. 
Moreover, under the provisions of these bills a seller is still free to meet a com- 
petitor’s price by nondiscriminatory means. Competitive price attacks in any 
market may be met by a price reduction to all purchasers in the market, provided 
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that no primary-line injury develops. Furthermore, since the standard of in- 
jury under the Robinson-Patman Act includes competitive effects which may 
injure competition “with any person who either grants or knowingly receives 
the benefits of such discrimination or with the competitors of either of them,” 
the good-faith defense is still available to sellers as to discriminations having 
competitive effects of this more limited character but which fall short of a sub- 


stantial lessening of competition. 
It would be folly to permit a zeal for preserving an abstract “meeting compe- 


tition” concept to overshadow the main purpose of the Clayton Act, which was to 
outlaw practices leading to unlawful trade restraints or nurturing monopoly. 
That legislation of this kind should contain an exemption which, in the name 
of “meeting competition in good faith,” actually lessens competition on the 
small-business level is an inexcusable anamoly calling for the correction offered 
by the provisions of these bills, which would permit the absolute defense except 
where the effect may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce. In my opinion, a complete defense should not 
be granted to discriminatory practices that will suppress competition or foster 


monopoly. 
Respectfully yours, 
Witiram C. Kern, Commissioner. 

Mr. Kern. H. R. 11 would largely overturn the Standard Oil of 
Indiana decision (Standard Oil Co, (Indiana) v. FTC, 340 U.S. 231 
(1951) ) by limiting the defense of meeting competition in good faith 
to situations where the consequence of the price discrimination was 
somewhat less than a lessening of competition or a tendency toward 
creation of a monopoly. This would remove the grave potentialities 
for an impaired antitrust policy that are inherent in the Standard 
Oil holding, by reinstating the original concept of the Robinson- 
Patman Act. 

The legislative history of that law makes it plain to me that a show- 
ing that a discrimination was the product of a good-faith effort to 
meet an equally low price of a competitor was intended as a mere 
procedural defense, to be employed solely for rebutting a prima facie 
case made out by proving a difference in prices; it was not meant as 
a means of enabling a discriminator to prevail when he had produced 
a substantial injury to competition or a tendency toward monopoly. 

Mr. Matetz. May I ask you, Commissioner Kern, several questions 
at this point ? 

First, let’s assume that the seller has acted in good faith in meeting 
competition. Suppose the result of the seller’s discrimination is to 
monopolize, or tend to monopolize, commerce in a particular trad- 
ing area. Wouldn’t the sanctions of the Sherman Act or the Federal 
Trade Commission Act, be applicable so that the Commission or the 
Department of Justice could proceed against that particular seller ? 

Mr. Kern. Under the Sherman Act, with respect to the monopolistic 
conditions that prevail, it probably could be reached. 

Mr. Materz. So the point is that even though the seller acts in good 
faith, if there is very substantial injury to competition, the seller 
could still be prosecuted notwithstanding Standard of Indiana, under 
a ee Act or the Federal Trade Commission Act? Is that 
right ¢ 

Mr. Kern. For a monopoly under the Sherman Act. But with re- 
spect to the Robinson-Patman Act, I think it is a very serious emascu- 
lation of the Robinson-Patman Act. 

Mr. Materz. But sanctions would still be available to proceed 
against this particular seller, even though he was acting in good faith? 

Mr. Kern. If it reached a monopolistic situation which would bring 
it within the sanction of the Sherman Act. 
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Mr. Maerz. Or the Federal Trade Commission Act? 

Mr. Kern. We have never proceeded in that direction, and have al- 
ways felt that where you had a specific act attempting to cure a specific 
evil, that that was the appropriate vehicle by which those evils could 
be corrected and, therefore, under, certainly, past policies of the Com- 
mission, I would feel that we were seriously interfered with in con- 
nection with reaching those problems if we could not reach them under 
the Robinson-Patman Act. 

Mr. Materz. But the point is, and I wonder if we might have your 
views, enforcement agencies in the situation I have indicated, would 
not be devoid of remedy, would they ? 

Mr. Kern. Well, with respect to our situation, having received the 
Court’s mandate under the Standard Oil decision, as an administra- 
tive enforcement agency, I fear that we would be in the position of 
trying to go around that decision rather than to act by administrative 
fiat. 

Mr. Matetz. Why would you be going around it? If Standard 
of Indiana, even though it was acting in good faith to meet the price 
of the competitor, was actually monopolizing the market in Detroit, 
why couldn’t the Federal Trade Commission proceed under the Fed- 
eral Trade Commissions Act, or why couldn’t the Department of 
Justice proceed under the Sherman Act? 

Mr. Kern. The Federal Trade Commission Act, as you know is a 
broad catchall act. 

Mr. Matetz. Yes, of course. 

Mr. Kern. The courts have held that violations of the Clayton Act 
are ipso facto violations of the Federal Trade Commission Act. Now 
using that analogy, where the courts hold specifically that a certain 
thing is not a violation of the Robinson-Patman Act: query—whether 
or ae we could sustain a complaint under the Federal Trade Commis- 
sion Act. 

Mr. Maerz. I do not know whether that is correct or not. Cer- 
tainly that has not been tested. 

Mr. Kern. I do not either. We are in the realm of speculation. 

Mr. Maerz. But we certainly would not be in th realm of specula- 
tron insofar as the rights of the Attorney General to proceed under 
the Sherman Act are concerned? 

Mr. Kern. I think that is correct. Where there is an existing full- 
grewn monopolization. 

Mr. Maerz. Or a conspiracy, we will say, between Standard of 
Indiana and its retail dealers. If, for example, there were fixing of 
prices or restraint of trade in the Detroit area—notwithstanding, 
again, any so-called good faith by Standard of Indiana. Isn’t that 
right 

Mr. Kern. You are talking about the conspiracy factor now? 

Mr. Matetz. Conspiracy on the one hand, under section 1 of the 
Sherman Act, or on the other hand, a possible attempt to monopolize 
by Standard of Indiana, not withetanding whatever showing Stand- 
ard of Indiana could make with respect to good faith. 

Mr. Kern. Where you had a conspiracy or a monopoly, I suppose 
the sanctions of the Sherman Act would be available. 

Mr. Materz. Let me ask you this: It is your view, as I read it, that 
the legislative history of Robinson-Patman indicates that a prima 
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facie case is established by the Commission when the Commission 
shows a difference in price? . Is that correct ? 

Mr. Kern. Discrimination ? 

Mr. Maerz. In other words, if the Commission shows a difference 
in price and respondent introduces no evidence whatever, is it your 
view that the Commission could then make a finding that that particu- 
lar seller has discriminated in price, which has had the effect of sub- 
stantially lessening competition, or of inj ring competition ? 

Mr. Kern. Only, sir, where the factual situation is adequate to 
conclude there is a probable substantial lessening of competition. 

Mr. Maerz. But your point—— 

Mr. Kern. And that that evidence is sufficient upon which to base 
such a finding. 

Mr. Materz. But your point is this: All the Commission would have 
to do is show a difference in price, and the Commission would not have 
to establish as part of its prima facie case, that the effect of the dis- 
crimination may be substantially to lessen competition, or to injure, 
destroy, or prevent competition with any person who either grants, and 
not only receives, the benefit of such discrimination ? 

Mr. Kern. No, I think that the Commission would have to establish 
a relevant, factual basis upon which to find the probability of the les- 
sening of competition as a part of its prima facie case. 

Mr. Matrrz. So therefore, to establish the prima facie case, I take 
it that it is your judgment that the Commission would have to show, 
not only a difference in prices, but would also have to introduce eyvi- 
dence showing the probable effects of such differences in prices; is that 
correct ? 

Mr. Kern. I think the Commission has always carried that burden. 

Mr. Materz. Yes, because otherwise if the Commission showed 
merely a difference in prices, then the burden would be upon the seller 
to show that the effect of this difference was not substantially to lessen 
competition; is that correct ? 

Mr. Kern. I think that is right. 

Mr. Materz. Thank you. 

Mr. Kern. Shall I continue my statement ? 

Mr. Rogers. Yes, you may proceed. 

Mr. Kern. This was the official view of the Federal Trade Commis- 
sion throughout its Standard Oil proceeding; it was a premise of the 
original cease and desist order issued at the close of that proceeding; 
and it was the position taken by the Commission before the courts. 

I am frank to admit that I believe the Supreme Court’s holding in 
Standard Oil of Indiana to have been founded on a misapprehension 
of the legislative purpose behind the good faith proviso and, indeed, 
behind the Robinson-Patman Act generally. If I seem to treat the 
Court’s judgment cavalierly, let me point out to the committee that of 
the 11 jurists who performed the judicial review of the first Standard 
Oil order, 6 rejected the absolute defense argument that emerged as the 
law of the case. These were Chief Justice Vinson, Mr. Justice Black, 
and Mr. Justice Reed, and Judges Kerner, Minton, now Mr. Justice 
Minton), and Duffy of the Seventh Circuit Court of Appeals. I do 
not recommend this counting of judicial noses as a sound method of 
jurisprudence, but I think it does serve to show that a respectable 
group of keen legal minds have found fault with the argument that 
the good faith meeting of a competitor’s prices was intended as a com- 
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plete defense in the face of substantial lessening of competition or ten- 
dency toward monopoly caused by price discrimination. 

Mr. Harkins. Excuse me, Mr. Kern. Do you know any reason why 
the good faith defense should be treated differently from the other 
defenses which equally can have a substantial effect on competition ? 

Mr. Kern. Those defenses you are referring to are the cost justifica- 
tion defense and the marketing 

Mr. Harxrys. Yes. 

Mr. Kern. Well, I can see some philosophical and economic and 
practical reasons for it, I believe. First, the cost justification defense 
is a limited defense. 

Mr. Harxrns. It is an absolute defense, isn’t it, if it is established ? 

Mr. Kern. It is an absolute defense, limited only with respect to 
the justification, to the extent of the justification—limited to the 
amount involved. And the other situation is, of course, a temporary 
distress situation rather than absolute in the terms that the meeting 
of competition in good faith is absolute. 

Mr. Harxrns. Well, meeting competition is only a defense if it is 
ina ae situation, individual competitive situation; is that not 
right ? 

Mr. Kern. Yes, but it is not, I do not think, circumscribed in the 
same manner that the other two are, namely, the cost justification is a 
restricted amount justification whereas that is not true with respect 
to the extent of the discrimination involved where there is a meeting 
of competition defense. 

Mr. Harkins. When meeting competition, you are not allowed to 
undercut the price that you are meeting, are you? It is restricted in 
that manner, Is it not ? 

Mr. Kern. That is true. 

Mr. Harkins. You can meet, but not beat? 

Mr. Kern. That is true. 

Mr. Harxtns. Now the other defenses, such as the changing condi- 
tions defense, is that similarly distinguishable from the good-faith 
defense ? 

Mr. Kern. Well, with respect to that fact it is a distress, limited, 
temporary situation, it would seem to me, wheras the other might be a 
consistent and permanent part of a pricing policy. 

Mr. Harrys. Then it is your view that the good-faith defense, 
meeting competition defense, is not restricted to the individual, com- 
petitive situation that the Supreme Court said it should be restricted 
to? 

Mr. Kern. No, I think definitely that it is. 

Mr. Harkins. Then I still am not clear as to the difference between 
the meeting competition defense and the other defenses, cost justifica- 
tion or the changing market conditions. 

Mr. Kern. It just seems to me that there are those differences that 
I have tried to illuminate. I am sorry I have not made myself clear. 

Mr. Harkins. In any event, all of the discriminations to which 
there is an absolute defense, could have the effect of substantially 
injuring competition or tending to create a monopoly ? 

Mr. Kern. That is right. 

Mr. Harkins. And the proposed bill would not permit a complete 
defense where there was a substantial injury to competition ? 

Mr. Kern. That is right, sir. 
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Mr. Rogers. Proceed, Commissioner Kern. 
Mr. Kern. Under the now-controlling Standard Oil decision, any 
rice discrimination that is otherwise a violation of the Robinson- 
atman Act is lawful as long as the discrimination can convince the 
trier of the facts that he made his discriminatory price in good faith 
to meet the price of a competitor. I use the words now controlling 
advisedly, for every Government agency is of course bound to a faith- 
ful observance of the mandates and interpretations of the highest court 
and there can be no question that the Standard Oil of Indiana decision 
is settled law until Gotipress determines otherwise. It was felt by the 
five Justice majority of the Supreme Court, and the opinion.is held in 
other quarters, that such a proposition is necessary for the preservation 
of competition. To my mind this makes a meaningless shibboleth of 
the word “competition.” Whose competition? Where and un- 
doubted competitive injury has ensued from an unjust differential in 
prices between competing buyers, do we not exalt and enhance the 
seller’s right to compete to the disadvantage of those whom the anti- 
trust laws were to protect when we grant the absolute defense of “meet- 
ing competition” ¢ 
It is all very well to pay our respects to the abstract virtue of com- 
etition, but it seems to me that every so often we ought to check our 
arings and recall the purpose of the Robinson-Patman Act. That 
was a statute for the relief of small business, particularly small 
retailers. Now I cannot believe that it was in the minds of Senator 


Robinson and Representative Patman and their fellow legislators to 
enact a De teecae remedial bill that would perpetuate a major weak- 


ness of the Clayton Act and enthrone the competition of giant business 
entities at the expense of the competition of their small customers. 
Yet such is the present state of affairs under the law they enact. 

If price discrimination is to be allowed as a defensive tactic of large 
sellers in competing with themselves or in attempting to crush upstart 
wildcatters, irrespective of the injury thereby inflicted on those of 
their customers whom they do not ; vor, then I say that the law in its 
present form is promotive of monopoly, for its natural result will be 
to squeeze small business to the wall. 

r. Materz. Mr. Kern, let me ask you this: You infer that price 
discrimination is now allowed to be used as a defensive tactic of larger 
sellers in competing with themselves or in attempting to crush upstart 
wildcatters. T wonder whether you might particularize on that state- 
ment and indicate in more detail just what you have in mind there. 

Mr. Kern. Well, it was pointed out in the brief filed by the Gasoline 
Retailers Association in the Standard case in the seventh circuit that 
that was the state of facts in the Standard Oil case as a matter of fact. 

Mr. Maerz. I wonder if you might give us a factual situation to 
illustrate the point you are making. 

Mr. Kern. Well, there might exist that in connection with any 
gasoline price war situation, for example—— 

Mr. Rogers. What you mean is this: If we have 2 big ones and 
3 small ones, and the 2 big ones get in competition with each other 
and keep bringing the price down, eventually the 3 small ones, by 
nature of the fact that each of the big ones are meeting the competitive 
price of the other, are bound to be eliminated whether they are upstart 
wildcatters or what not. That is what you mean; do you not? 
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Mr. Kern. The financial staying power—— 

Mr. Rogers. That is right. 

Mr. Kern. Of the large companies is such as to give that poten- 
tiality of injury, in my judgment; yes, sir. The large seller who 
trades in many markets can compensate for his lower, discriminatory 
prices by oe higher prices elsewhere. Thus he has an unques- 
tionably unfair advantage over his small competitors who operate in 
single markets. And what is more, his favored customers are benefited 
to the detriment, and ible ruination, of nonfavored customers com- 
peting with them. Hence small business is assailed on two levels. 

It was a basic assumption of the Robinson-Patman Act, and the 
Clayton Act as well, that price discrimination is an instrument of 
monopolistic growth. Why, then, should it be treated as a legitimate 
business method when it is practiced as a means of meeting competi- 
tion? We must remember that it was the failure of the Sherman Act 
to arrest the march toward monopoly that led to these implementing 
statutes aimed at throttling monopoly in its incipiency. I fail to per- 
ceive the wisdom of a policy which broadly condemns price discrim- 
ination as subversive of competition and then turns around and ap- 
proves the same practice, provided that it is utilized as a means of 
countering the seller’s competitor, when in either event competition 
among those least able to defend themselves is sacrificed. I would 
suppose, rather, that practices which lessen competition or which tend 
to create monopoly, in any line of commerce, should be suppressed 
without regard to the motivation of the actors. 

Now it is of course true that since the Standard Oil decision there 
has been no Federal Trade Commission proceeding in which the good- 
faith defense has been successfully offered. 

Mr. Maerz. Mr. Kern, let me ask you this question: Under the 
Standard of Indiana case, the respondent now has to prove that the 
price of his competitor, which price he tried to meet, was and is law- 
ful. That proof, I take it, is upon the seller; is that correct, sir? 

Mr. Kern. That is my interpretation of it. 

a Materz. Isn’t that proof extremely difficult for the seller to 
make 

Mr. Kern. Well, that will depend upon a further illumination with 
respect to how much proof is required, and I think that is one of the 
reasons, perhaps, just like a number of situations that come up under 
the Standard case where the clarification and the certitude of H. R. 11 
is a desirable thing. As you pointed out in your previous question, 
some courts have taken an extended view of the decision. 

Mr. Maerz. What is the Commission’s view on this particular 
question ? 

Mr. Kern. I frankly would rather not express it because I do not 
think that it would be appropriate. I do not know it as a Commission 
view, for instance, and I think it will have to come forward in con- 
nection with the case-by-case illumination of that particular problem, 
sir. 

I continue with my statement. 

Nevertheless the defense exists and is available whenever a dis- 
criminator can point to a competitor’s individual prices which his own 
discriminatory price or prices were designed to meet in good faith (in 
contradistinction to the meeting of a competitor’s entire pricing sys- 
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tem, in which case the good-faith defense is not acceptable (FTC vy. 
A. EF. Staley Mfg. Co., 324 U.S. 726 (1945) ). Whether or not compe- 
tition has been met in good faith is basically a question of fact, not of 
law, and there can be no assurance that over the years the Federal 
Trade Commission as presently constituted or in the future will not 
find the defense to have been made out, on factual situations similar to 
those of recent proceedings in which it was disallowed. I firmly be- 
lieve that on so vital a question the business world is entitled to have 
the guide of a definite policy embedded in clear statutory language. 
We must assume that most businessmen obey the law—statutory and 
decisional—without waiting for the Federal Trade Commission to 
institute proceedings. The Standard Oil decision transformed the 
procedural good-faith defense into an absolute defense. We cannot 
tell how many businessmen and their legal counsel have taken the 
Supreme Court at its word and have participated in discriminatory 
transactions, or have been deterred from complaining of the discrim- 
inations of others, in the belief that such acts were fully justified as a 
good-faith meting of competition. 

The proposed amendment would continue the good-faith plea as an 
absolute defense, as long as the effect of the discrimination would not be 
substantially to lessen competition or to tend to create a monopoly in 
any line of commerce. I take it that this would mean that the defense 
would be available in cases where, in the language of section 2 (a) of 
the Clayton Act as amended by the Robinson-Patman Act, the dis- 
crimination only affects competition with a— 
person who either grants or knowingly receives the benefit of such discrimina- 
tion, or with customers of either of them. 

Although the precise difference between these two degrees of com- 
petitive injury is not spelled out, presumably the drafters of H. R. 11 
understand the concepts “substantial lessening of competition” and 
“tendency to create a monopoly” to involve more than a mere injury, 
destruction, or prevention of competition with an individual market 
trader. I would therefore look for the Commission and the courts 
to delimit these two types of injury case by case, requiring perhaps a 
higher degree of proof for the former than for the latter. 

I am confident H. R. 11 is a just measure that will go far toward 
equalizing the competitive opportunities of small business, while per- 
mitting the more powerful elements of the commercial world to meet 
one another’s competition by nondiscriminatory means or in situations 
where neither competition is substantially injured nor monopoly pro- 
moted. 

That completes, Mr. Chairman, my statement with respect to H. R. 
11. With respect to H. R. 8395, I have a short statement, but it is 
in general concurrence, in fact complete concurrence, with Chairman 
Gwynne’s position that he has taken in his statement. 

(Whereupon, Chairman Celler resumed as chairman of the hearing.) 

The Cuarrman. I do not think you need to go into that. 

Mr. Kern. So, if I may just ask that my statement be included in the 
record along with my other statement ? 

The Cuatrman. That will be accepted, indeed. 
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(The statement of Mr. Kern is as follows :) 


STATEMENT OF WILLIAM C. KERN, MEMBER OF THE FEDERAL TRADE COMMISSION 


I am here in response to the request of your chairman to make known my 
individual views on H. R. 11 and H. R. 8395. 


H. R. 11 


As I have already informed your committee by my letter of March 1, 1956, I 
endorse H. R. 11. This letter gives a detailed analysis of the legal and philo- 
sophical reasons why I believe H. R. 11 should be passed. Rather than to 
reiterate those reasons at this time, I request that that letter be inserted in the 
record at this point. 

H. R. 11 would largely overturn the Standard Oil of Indiana decision (Stand- 
ard Oil Co. (Indiana) v. FTC, 340 U. S. 231 (1951) ) by limiting the defense of 
“meeting competition in good faith” to situations where the consequence of the 
price discrimination was somewhat less than a lessening of competition or a 
tendency toward creation of a monopoly. This would remove the grave poten- 
tialities for an impaired antitrust policy that are inherent in the Standard Oil 
holding by reinstating the original concept of the Robinson-Patman Act. 

The legislative history of that law makes it plain to me that a showing that 
a discrimination was the product. of.a good-faith effort to meet an equally low 
price of a competitor was intended, as a mere procedural defense, to be employed 
solely for rebutting a prima facie case made out by proving a difference in prices: 
It was not meant as a means of enabling a discriminator to prevail when he 
had produced a Substantial injury to competition or a tendency toward monopoly. 
This was the official view of the Federal Trade Commission throughout its 
Standard Oil proceeding ; it was a premise of the original cease and desist order 
issued at the close of that proceeding; and it was the position taken by the 
Commission before the courts. 

I am frank to admit that I believe the Supreme Court’s holding in Standard 
Oil of Indiana to have been founded on a miSapprehension of the legislative pur- 
pose behind the good-faith proviso and, indeed, behind the Robinson-Patman Act 
generally. If I seem to treat the Court’s judgment cavalierly, let me point out 
to the committee that of the 11 jurists who performed the judicial review of the 
first Standard Oil order, 6 rejected the absolute-defense argument that emerged 
as the law of the case. These were Chief Justice Vinson, Mr. Justice Black, and 
Mr. Justice Reed, and Judges Kerner, Minton (now Mr. Justice Minton), and 
Duffy of the Seventh Circuit Court of Appeals... I do not recommend this count- 
ing of judicial noses as a sound method of jurisprudence, but I think it does 
serve to show that a respectable group of keen legal minds have found fault 
with the argument that the good-faith meeting of a competitor’s prices was 
intended as a complete defense in the face of substantial lessening of competition 
or tendency toward monopoly caused by price discrimination. 

Under the now-controlling Standard Oil decision, any price discrimination that 
is otherwise a violation of the Robinson-Patman Act is lawful as long as the 
discriminator can convince the trier of the facts that he made his discriminatory 
price “in good faith’ to meet the price of a competitor. I use the words “now- 
controlling” advisedly, for every Government agency is of course bound to a 
faithful observance of the mandates and interpretations of the highest court 
and there can be no question that the Standard Oil of Indiana decision is settled 
law until Congress determines otherwise. It was felt by the five Justice major- 
ity of the Supreme Court, and the opinion is held in other quarters, that such a 
proposition is necessary for the preservation of competition. To my mind this 
makes a meaningless shibboleth of the word “competition.” Whose competition? 
Where an undoubted competitive injury has ensued from an unjust differential 
in prices between competing buyers, do we not exalt and enhance the seller’s 
right to compete to the disadvantage of those whom the antitrust laws were 
to protect when we grant the absolute defense of “meeting competition”? 

It is all very well to pay our respects to the abstract virtue of competition—but 
it seems to me that every so often we ought to check our bearings and recall 
the purpose of the Robinson-Patman Act. That was a statute for the relief 
of small business, particularly small retailers. Now I cannot believe that it 
was in the minds of Senator Robinson and Representative Patman and their 
fellow legislators to enact a purportedly remedial bill that would perpetuate a 
major weakness of the Clayton Act and enthrone the competition of giant busi- 
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ness entities at the expense of the competition of their small customers. Yet 
such is the present state of affairs under the law they enacted, thanks to the 
Standard Oil decision. 

If price discrimination is to be allowed as a defensive tactic of large sellers in 
competing with themselves or in attempting to crush upstart wildcatters, irrespec- 
tive of the injury thereby inflicted on those of their customers whom they do not 
favor, then I say that the law in its present form is promotive of monopoly, for 
its natural result will be to squeeze small business to the wall. The large seller 
who trades in many markets can compensate for his lower, discriminatory prices 
by charging higher prices elsewhere. Thus he has an unquestionably unfair 
advantage over his small competitors who operate in single markets. And what 
is more, his favored customers are benefited to the detriment, and possible ruina- 
tion, of nonfavored customers competing with them. Hence small business is 
assailed on two levels. 

It was a basic assumption of the Robinson-Patman Act, and the Clayton Act as 
well, that price discrimination is an instrument of monopolistic growth. Why, 
then, should it be treated as a legitimate business method when it is practiced as 
a means of “meeting competition”? We must remember that it was the failure 
of the Sherman Act to arrest the march toward monopoly that led to these imple- 
menting statutes aimed at throttling monopoly in its incipiency. I fail to perceive 
the wisdom of a policy which broadly condemns price discrimination as subversive 
of competition and then turns around and approves the same practice, provided 
that it is utilized as a means of countering the seller’s competitor, when in either 
event competition among those least able to defend themselves is sacrificed. I 
would suppose, rather, that practices which lessen competition or which tend to 
create monopoly, in any line of commerce, should be suppressed without regard 
to the motivation of the actors. 

Now it is of course true that since the Standard Oil decision there has been no 
Federal Trade Commission proceeding in which the good-faith defense has been 
successfully offered. Nevertheless the defense exists and is available whenever 
a discriminator can point to a competitor’s individual prices which his own 
discriminatory price or prices were designed to meet in good faith (in contra- 
distinction to the meeting of a competitor’s entire pricing system, in which case 
the good-faith defense is not acceptable (FTC v. A. H. Staley Mfg. Co., 324 U.S. 
746 (1945) ). Whether or not competition has been met in good faith is basically 
a question of fact, not of law, and there can be no assurance that over the years 
the Federal Trade Commission as presently constituted or in the future will not 
find the defense to have been made out, on factual situations similar to those of 
recent proceedings in which it was disallowed. I firmly believe that on so vital 
a question the business world is entitled to have the guide of a definite policy 
embedded in clear statutory language. We must assume that most businessmen 
obey the law—statutory and decisional—without waiting for the Federal Trade 
Commission to institute proceedings. The Standard Oil decision transformed 
the procedural good-faith defense into an absolute defense. We cannot tell how 
many businessmen and their legal counsel have taken the Supreme Court at its 
word and have participated in discriminatory transactions, or have been deterred 
from complaining of the discriminations of others, in the belief that such acts 
were fully justfied as a good-faith meeting of competition. 

The proposed amendment would continue the good-faith plea as an absolute 
defense, as long as the effect of the discrimination would not be substantially to 
lessen competition or to tend to create a monopoly in any line of commerce. | 
take it that this would mean that the defense would be available in cases where, 
in the language of section 2 (a) of the Clayton Act as amended by the Robinson- 
Patman Act, the discrimination only affects competition with a “person who either 
grants or knowingly receives the benefit of such discrimination, or with customers 
of either of them.” 

Although the precise difference between these two degrees of competitive injury 
is not spelled out, presumably the drafters of H. R. 11 understand the concepts 
“substantial lessening of competition” and “tendency to create a monopoly” to 
involve more than a mere injury, destruction, or prevention of competition with 
an individual market trader. I would therefore look for the Commission and the 
courts to delimit these two types of injury case by case, requiring perhaps a 
higher degree of proof for the former than for the latter. 

I am confident H. R. 11 is a just measure that will go far toward equalizing the 
competitive opportunities of small business, while permitting the more powerful 
elements of the commercial world to meet one another’s competition by nondis- 
criminatory means or in situations whether neither competition is substantially 
injured nor monopoly promoted. 
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H. RB. 8395 


I concur fully in Chairman Gwynne’s statement in opposition to H. R. 8395, 
and since his statement covers completely the basis of such opposition, an 
«extended statement from me on the bill would be tedious repetition. 

However, I do wish to emphasize what I conceive to be the vital importance of 
one of these grounds and that is the danger of amending a statute which has, 
I believe, been judicially construed in harmony with the congressional intent. I 
speak feelingly about the matter because as a trial attorney I was down in the 
frontline trenches fighting the legal battles which made this judicial interpreta- 
tion possible. I tried for the Commission the cases of Revion Products Corpora- 
tion, docket No. 5685, Harley-Davidson Motor Company, docket No. 5698, Anchor 
Serum Company, docket No. 5965, and Dictograph Products, Inc., docket No. 5655. 
The latter two cases were appealed to the courts and the cease-and-desist orders of 
the Commission therein were upheld by the sixth and second circuits, respectively, 
in opinions I consider to be landmarks in the field of antitrust. Thus the most 
important contribution that I made during my service as trial attorney was to 
assist in bringing what I feel to be a clear-cut illumination by way of guiding 
precedents to section 3 of the Clayton Act, I am deeply disturbed at the pro 
posed amendment of section 3. It may destroy this achievement. I fear that the 
present clarification will be beclouded by almost insoluble problems of interpreta- 
tion. Those who seek to weaken, rather than strengthen, the antitrust laws will 
inevitably be the gainers from such a situation. 

Moreover, may I point out that in two of the cases above mentioned, Harley- 
Davidson and Dictograph Products, respondents had not only violated section 3 
of the Clayton Act by entering into exclusive-dealing conditions, understand- 
ings and agreements, but they had also employed acts of intimidation, threats 
and coercion which fell short of a violation of section 3 but were charged as viola- 
tions of section 5 of the Federal Trade Commission Act. These charges were all 
sustained. This indicates that section 5 of the Federal Trade Commission Act 
may constitute a far more appropriate vehicle for reaching much that is 
attempted to be reached under H. R. 8395. 

Touching on another feature of the bill, may I say that as a citizen and as a 
taxpayer I strongly oppose the proposition that an unsuccessful plaintiff in an 
antitrust uction should be paid costs and attorney’s fees by the United States if 
the court shall have certified that the suit is founded upon probable cause. 
Whenever the Government undertakes the burden of supporting private litigants, 
everyone will be in court and no one will be happy about it but the lawyers. 
Small businesses as well as large would lose by the time-consuming nature of the 
vast amount of litigation engendered. Further than that, the procedures sug- 
gested by the bill for obtaining such a recovery would require a vast staff of 
additional lawyers within the Government legal framework. The clog upon 
legal processes would be unbearable. In my judgment the proposal is most 
unsound. 

Again I say that I share fully the views which my colleague Chairman Gwynne 
has previously expressed on this measure. 


The CuarrmMan. Forgive me for not being able to hear your com- 
plete statement. I had to appear before the Rules Committee. I am 
not in a position, therefore, to interrogate you. You do not mind 
that, I guess. 

Mr. Kern. I do not mind that at all. 

The CHatrman. We do appreciate your coming down here, Mr. 
Kern, and giving us the benefit of your views. I will read your state- 
ment very carefully. Thank you very much. 

We will be gad to hear from Mr. William C. Dixon who wants to 
make a brief statement. 


STATEMENT OF WILLIAM C. DIXON, FORMER MEMBER OF THE 
ANTITRUST DIVISION OF THE DEPARTMENT OF JUSTICE 


Mr. Drxon. Mr. Chairman and members of the committee, my 
name is William C. Dixon. I am practicing attorney in Los Angeles, 
Calif., and a former member of the Antitrust Division of the Depart- 
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ment of Justice. I served with that Division for a period of approxi- 
mately 10 years during which time I acted as Chief of the west coast 
offices of the Antitrust Division. I was Chief Counsel, Trial Counsel, 
for the Government in the Standard of California and Richfield Oil 
Corp. exclusive-dealing cases and also was in charge of the grand 
jury investigation in the preparation of the case for the Government 
against the seven major oil companies currently pending in the west 
coast area at Los Angeles. 

I am privileged to appear before the committee for a few moments 
in support of the principles of H. R. 8395. 

The Cuarrman. Do you know who drew that bill? 

Mr. Dixon. No, I do not, your Honor. 

The CHarrman, It is not very skillfully drawn, sir. 

Mr. Drxon. I think there are some obvious changes that might be 
made in the language, and I am not going, unless you wish to get my 
comments on that, to discuss those. 

The Cuairman. Go right ahead, I was just asking that question in 

assing. 
: ae: Pane Yes. I do not know, Mr. Celler, who did draw the 
bill. But I believe that the principle, or principles expressed in the 
bill, are deserving of congressional action. 

To get directly to the point, the principles announced by the Su- 
preme Court in the Standard of California and Richfield cases held, 
of course, that contracts which have the purpose or effect of exclud- 
ing competition from a substantial interstate market violate section 
3 of the act. The decision was an excellent one, but of course it did 
not hold all exclusive-dealing contracts illegal per se. So, it is now 
a matter for the court to determine, what the effects of the contracts 
are. This is recognized by the companies that are using these con- 
tracts. I think it is also evidenced from the fact that it was neces- 
sary for the Government, after the decision of the Supreme Court in 
the Standard of California case, to proceed with the trial of the 
Richfield case. I was surprised when we were informed that they 
were going to contest that case, and of course, as you know, it was 
necessary to proceed to trial, and you are familiar with the results. 

I think the Richfield case is important, not by anything that it 
adds to the decision in the Standard of California case, or any law 
that it made on exclusive-dealing practices, but rather it is important 
from the facts which were evident in that case. In other words, the 
entire supply arrangements, in effect, by Richfield, insofar as the 
dealers were concerned, were oral. The basis of their claim to have 
the right to require the dealer-lessee to handle its products exclusively 
was based on the fact that they controlled the property held under 
lease by the dealer, which could be cancelled on a 24-hour notice. It 
was obvious, therefore, that this situation was one in which the lessor 
was able to enforce-—— 

The Cuarrman. If the decision was against those exclusive-deal- 
ing arrangements, do we need any statute to change the law ? 

Mr. Dixon. Yes, I think we do, Mr. Celler. And I think the type 
of statute suggested, or amendment to section 3 of the Clayton Act 
suggested by H. R. 8395 is necessary in order to give sanction and effect 
to the principle of the Standard Oil and Richfield decisions, 
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The CHarrman. The Standard Oil and Richfield decisions say 
that they could not require exclusive-dealing contracts. What more 
do youneed? It isa violation of present law. 

Mr. Drxon. Well, I think the best answer I can give, Mr. Celler, to 
your question is the fact that none of the companies that use this 
type of arrangement recognize the application of the principles of the 
Standard and Richfield decision to their operations. 

The Cuatrman. Isn’t that the fault of the Department of Justice in 
enforcing the present statute ¢ 

Mr. Dixon. I would prefer not to comment upon that, Mr. Celler, 
but I think it is obvious that the third Government case, on exclusive 
dealing, the Sun Oil case, I think, is still on trial, in which precisely 
the same type of question is presented. 

The reason I think section 3 needs the kind of an amendment rep- 
resented by H. R. 8395 is that it deals and specifically outlaws the type 
of practice which was resorted to in the Standard and Richfield cases 
and which is usually resorted to by the supplier of a product to a dis- 
tributor, dealer, or jobber or wholesaler who operates under any kind of 
asupply arrangement with the manufacturer. 

The type of an amendment, to section 3 of the Clayton Act, exem- 
plified by H. R. 8395, will furthermore act as a deterrent, in my 
judgment, and there is not any practical deterrent to the supplier at 
the present time, in my judgment, in spite of the decision in the Stand- 
ard and Richfield cases. 

It will act as a deterrent because the manufacturer or supplier who 
has the kind of an arrangement with the dealer or jobber or whole- 
saler covered by H. R. 8395 will know that he cannot properly or 
legally exercise the economic power which he has over the dealer or 
jobber by reason of the arrangements that are in effect without in- 
curring the possibility and, indeed, the probability of action by the 
dealer or jobber against him by reason of the provisions of H. R. 
8395. 

That brings me to the second part of this bill. The first part makes 
illegal by specific language the type of practice which was resorted to 
and is, in my judgment, being resorted to by manufacturers and sup- 
pliers to enforce exclusive dealing arrangements where they have the 
kind of an arrangement for distribution that was and still is in effect 
inmany channels of our industry. 

(Representative Rogers now presiding. ) 

Mr. Harkins. Excuse me, Mr. Dixon, could a similar result be ob- 
tained if section 3 of the Clayton Act were amended to make it a 
violation to threaten to terminate somebody’s contract or to cancel 
out unless they agreed to deal exclusively ? 

In other words, makes the threat a violation as well as the actual 
undertaking of exclusive dealing practices? 

Mr. Drxon. Yes, I think that would very definitely be a help, as 
would any language which could make it clear in specific rather than 
in general language that that type of action on the part of a sup- 
plier over a dealer, concerning whom it could exercise economic power, 
would violate the law. 

Mr. Harkins. It is the threat that you are trying to reach rather 
than the actual practice ; am I correct in that? 

Mr. Drxon. That is correct. In other words, it is to protect these 
dealers and jobbers. They do not have to be told that they had better 
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do these things, because the ability of the supplier to cancel out the 
lease or franchise of the dealer is such that even affirmative action of 
the supplier by way of a threat is not necessary as the evidence in both 
the Standard and Richfield cases indicates. 

Mr. Harkins. Would it be more precise, in the event that such an 
amendment were offered, to spell out again the acts that constitute 
exclusive dealing rather than the general phrase of “freedom of 
choice.” Do you think it is essential that you have a general phrase 
in there, or is it possible to spell out the specific acts of the exclusive 
dealer you want the threat to apply to? 

Mr. Dixon. Well, if it can be done, as a matter of legislative policy, 
I think it is always advisable to have general language if it touches 
the problem, because that has the advantage that it is subject to broad 
interpretation. But it is always subject to the disadvantage that it 
may not be specific enough, specific enough in many situations to reach 
the type of device or thing which really does the damage and which 
closes a market to competition. 

Mr. Harkins. The phrase “freedom of choice” is very, very broad, 
and I wonder if it has enough specificity to accomplish the purpose 
you desire ? 

Mr. Drxon. It expresses, I think, a declaration of policy, on the 
part of Congress, if it were in an act that would be susceptible to a 
broad interpretation by the courts in the event a dealer or anyone who 
felt he was damaged by lack of freedom of choice, could effectively 
institute an action for damages if he suffered a loss as a result of the 
failure to have such freedom of choice. But I think in principle, it 
is certainly advisable, in my judgment, at least, to try to be as general 
in language as possible and yet be as specific as necessary to meet 
the particular device that is resorted to and has been resorted to to 
foreclose competition and to effect an exclusive dealing policy insofar 
as the manufacturer or supplier is concerned. 

But it gets down to the basic question, in my judgment, of whether 
or not the supplier or manufacturer, has the economic power to enforce 
the exclusive dealing arrangement without even, in many instances, 
having anything in writing to that effect. 

Mr. Harkins. But the would have to have something that at least 
amounts to a course of conduct, that indicates a threat to do some- 
thing? 

Mr. Drxon. Yes, that is right. 

Mr. Harxrns. I see. 

Mr. Drxon. And of course, the difficulty, in the present language, 
insofar as aiding the individual dealer or jobber that may in- 
jured by this type of practice, is that I do not think in many instances 
he could assume the burden of proof that would be required of him 
if he were to endeavor to take advantage of the congressional purpose 
as exemplified by the treble damage provisions of sections 4 and 5 
of the Clayton Act to secure effective relief. 

I think there is another provision of the bill, apart from this—and 
I will pass on to section 2—which certainly deserves consideration in 
that it applies the treble damage provision of the act, insofar as 
attorneys’ fees and costs are concerned, to the securing of equitable 
relief. I think that is a loophole which perhaps should be plugged 
in the act to give effect to the ability of private individuals to enforce 
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the antitrust laws through private suits in which only equitable relief 
may be desired or secured. 

The latter part of the bill, of course, is perhaps controversial, but 
it seems to me that the principle that this part of the bill is endeavor- 
ing to reach is to make it easier for the individual to secure effective 
relief from exclusive dealing practices. And I can state from expert- 
ence that most of these dealers and jobbers and so on that are injured 
by this practice do not have the financial ability or capacity, obviously, 
to withstand or even bring an antitrust case against their supplier 
because—well, for obvious reasons that we do not need to go into. 

Now, as I understand it the purpose of this part of the bill is to 
enable such a litigant in a private suit, who has failed in his action, to 
be granted, within the discretion of the court, costs and reasonable 
attorney fees provided the court is satisfied that there was probable 
cause for bringing the action in the first place. 

In other words, the objection might be made that this would stimu- 
late a lot of litigation. But it seems to me that if the policy of the 
Congress is to encourage the private enforcement of the antitrust 
laws—the Government does not win all of its cases, and neither does 
the private litigant win all of his cases for treble damages. But if 
the court is satisfied, after hearing all the evidence in the case, that 
the case was brought in good faith, it seems to me that the mere fact 
that a jury may have decided adversely to the plaintiff should not, as 
a matter of policy, prevent the litigant from recovering attorney 
fees and costs in this type of action. 

But there again, of course, this is a matter of policy, and it would 
seem to me that this decision should await the determination of the 
trial, after which the court would be in a good position to determine 
whether there was probable cause for the plaintitf to bring his action. 

Mr. Rogers. You are saying the fees should be recovered from and 
borne by the United States if he does not get a judgment in the end. 
Now is it your theory that the United States has not faithfully en- 
forced the provisions of the antitrust law ? 

Mr. Dixon. I think the theory of this provision is based upon con- 
gressional action and policy as determined by section 4 and 5 of the 
Sherman Act which is to encourage private enforcement of the act. 
Assuming that this is still the policy of Congress, private enforce- 
ment should be encouraged provided always there is probable cause 
for the action. 

Mr. Rogers. Well, do you think it is proper that the United States 
put itself in a position of paying attorney fees for private litigation ? 

Mr. Dixon. The answer to that is obvious. Asa general policy, no. 

Mr. Rogers. Yes. 

Mr. Drxon. The advisability of this type of provision in H. R. 
8395 should depend entirely upon whether or not Congress wants to 
further encourage private enforcement of the antitrust laws by lend- 
ing aid to an unsuccessful litigant where there is probable cause, for 
the suit, by having the Government, through the court, award a rea- 
sonable attorney fee to the unsuccessful litigant in such a suit. 

As I say, the Government does not win all of its cases, as we all 
know, and neither does a private litigant. 

But I think the big drawback to private enforcement litigation, 
and I think this was recognized in the recent decision of United States 
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v. Standard Ultramarine and Color Co. (137 Fed. Supp. 167), 
was that section 7 of the Sherman Act from the time it was passed 
in 1890, was actually seldom resorted to by a private litigant because 
of the obvious disadvantage that a private litigant has when he knows 
he is going to probably enter into extended nes with a company 
that is going to defend that litigation through all of the courts of 
the country. That is precisely what happens. I can testify as to that. 

Mr. Rogers. Let’s assume that this becomes law and it is certified 
that a showing of probable cause has been established—now what do 
you consider is probable cause? If you were a Federal judge, and 
a fellow filed a case, and you believed and the lawyer believed it was 
in good faith, how much proof would you require to establish that ! 

Mr. Dixon. To answer your question, I would rely entirely upon 
the sound discretion of the judge before whom the matter was tried. 
In other words, he, after all, is in the best position to determine 
whether or not a case was brought in good faith, whether there was, 
in fact, probable cause for bringing it. And perhaps good faith might 
be one of the tests of probable cause. In other words, if I were on 
the bench and had to decide that question, it seems to me the first 
thing I would do would be to wait until the case was over with and 
then, if the verdict was adverse to the plaintiff 

Mr. Rogers. Suppose it is tried before the court and he held to 
that? Is there any likelihood he could say there is probable cause 
in that instance ? 

Mr. Dixon. Well, { think very likely if the court decided against 
the plaintiff he could possibly—I do not think he would, but I think 
he could under such a statute—award attorneys’ fees and still find 
for the defense. I do not think it is very likely that he would do so, 
however. 

The Cuarrman. If that is the situation, I am going to quit the Con- 
gress and start to practice law. 

Mr. Dixon. This part of the bill is obviously very controversial. 
I am more interested in the amendment to the section 3 part of the 
bill. But I think this whole question of whether Congress wants to 
encourage private enforcement of the antitrust laws is a matter which 
might be given consideration by Congress by considering a provi- 
sion of this or similar character, because as the matter now stands, 
I think there are very few treble damage actions that are brought 
by private litigants for obvious reasons. Unless the party bringing 
the action can afford to finance it, it is very unlikely that any lawyer 
would bring the action. 

I can speak from experience on that. In a very recent case which 
I tried, it is a matter of record that the defendant’s attorneys were 
paid $229,000 just to defend the lawsuit. It is obvious that no injured 
plaintiff can begin to match that kind of money in bringing a suit, 
and I think that is one reason why there have been so few treble dam- 
age actions actually brought. 

Thank you. 

Mr. Rogers. Thank you. 

Our next witness is Mr. Watson Rogers. 
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STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION 


Mr. Rocers. My name is Watson Rogers. I am the full-time sala- 
ried president of the National Food Brokers Association, with offices 
in the Munsey Building, Washington, D. C. oe 

I have quite a statement that I would like to have the ia of 
inserting in the record if I may, and I would like to make a few brief 
comments, in order to save your time. 

The Cuamman. Yes; that is agreeable. 

(The statement of Mr. Watson Rogers is as follows :) 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL Foop BROKERS ASSOCIATION 


My name is Watson Rogers. I am the full-time salaried president of the 
National Food Brokers Association, with offices in the Munsey Building, Wash- 
ington, D. C. 

Mr. Chairman, we appreciate the opportunity you have given us to express our 
views on the need for passage this session of H. R. 11, a bill also known as the 
equality-of-opportunity bill. 

As you gentlemen know, the free-enterprise system of our country is under 
constant threat from a number of different areas. One of the threats is the 
concentration of economic power—or monopoly. Such monopoly often can be 
created or stimulated by combinations or mergers. Your interest in mergers and 
the work you are doing in this field is most important to our antitrust structure. 
Another way such monopoly power can be created (and hence is to be prevented) 
is by unfair price discriminations. This latter area is the subject of the bill, 
H. R. 11, and is the subject to which I shall devote my comments. 

Congress passed the Robinson-Patman Act in 1936 to prevent unfair price 
discriminations. There is no need at’this time to go into detail on the terribly 
tragic conditions that existed in the early 1930’s—the elimination of many inde- 
pendents who were the victims of unfair price discriminations, the oppression 
and coercion of many sellers who were forced to grant special concessions to 
favored buyers. The record contains all the facts on this. I am sure you are 
all aware of the many terrible consequences of such unfair price discriminations. 

Today the situation is more acute because the food industry has streamlined 
its operations to the point that it is operating on the smallest margin in history. 
Thus, even a small price discrimination in the cost of the merchandise they 
buy would prove disastrous to many distributors. The result would be—in 
fact it is already developing in many instances—a two-price system. There 
would be one price for coercive buyers and a higher price for the independents 
and chains with whom they compete. History shows that under such two-price 
system, the trend of the few very large units toward monopoly would be accele- 
rated, while the trend of the many small units toward extinction would likewise 
ve accelerated. 

Now where do our member food brokers come in? What is their concern? 
First, I would like to point out that food brokerage firms are independent con- 
tractor sales representatives for many thousands of food manufacturers, canners, 
processors. They negotiate sales for their principals to all of the wholesale 
buyers in the food industry, including wholesale grocers, chains, institutional, 
and industrial users. They are employed and compensated by their principals, 
the manufacturers, canners, and processors, functioning much like the salaried 
employee salesmen. However, they are local resident representatives—con- 
centrating on their own local area. As such, they are aware of all market 
practices and activities. They see more intimately the day-to-day competitive 
practices in their area. Thus the food broker group knows better what the 
developments are than any other group in the industry. 

Because of their position in the food industry, food brokers are among the 
first to see the damaging effect of price discriminations. They can see the 
gains made by their customers who receive the discriminations. They can cee 
the destruction of their customers who do not get such price discriminations. 
And that is why food brokers throughout the land are greatly concerned over 
any loophole legalizing two-price systems resulting from systematic, continual 
price discriminations to some competing buyers and not to others. 
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We believe, moreover, that this is not just a problem of great importance to 
other industries and to all branches of the food industry. It is a problem of 
great concern to all consumers of this Nation, for if they are to continue to pur- 
chase their goods at fair prices, competition must be preserved for all—not just 
a few. 

This stand of ours is, we believe, in the same fine tradition of the food 
brokers’ efforts through the years to maintain and strengthen fair competitive 
conditions in the food industry. At this point, gentlemen, I would like to digress 
for just a moment and read something which was written by a college student 
studying marketing. We think it is a great tribute to the food broker. This 
student wrote as follows in the conclusion of his article: “Furthermore, the 
food broker has been an active ingredient in preserving what might be described 
as democracy in the food tield. He has made it possible for the smaller producer 
or manufacturer with limited capital to have marketing privileges and sles 
opportunities almost equal to those of the larger producer. The food broker 
has given many new and valuable food products to the American public. 
Many ‘giants’ in the food industry today owe their success to the hard and 
conscientious work of food brokers.” 

Gentlemen, I don’t know of any better way to express the food brokers’ inter- 
est in preventing unfair price discriminations than to repeat what this student 
has said. ‘The food broker has been an active ingredient in preserving what 
might be described as democracy in the food field.” 

That is why we so heartily endorse the bill H. R. 11. That is why we urge 
your committee to report this bill out favorably so that it can be passed by the 
Congress this session. 

What would H. R. 11 do? It would restore the Robinson-Patman Act to carry 
out the overwhelming intent of Congress when it passed the act in 1936. H.R. 11 
would amend section 2 (b) of the act to make it perfectly clear that price dis- 
criminations (not based on cost savings) by a seller among his own customers, 
made in “good faith” by the seller “to meet the equally low price” of one of his 
competitors, are not prohibited unless the effect of the discriminations may be 
substantially to lessen competition or tend to create a monopoly. 

To phrase that another way. H. R. 11 makes the law clear that good intentions 
alone shall not be regarded us a legal defense for discriminating in price where 
the effect is to destroy competition or tend to create a monopoly. Isn't that aim 
desirable and consistent with strong and effective antitrust laws? 

Let me make this point clear about the bill and this entire good-faith question. 
There has been too much sly reference, too much propaganda implying that 
price cutting is involved in this issue. That is not true. There is no limit to 
price cutting. And H. R. 11 will make no change to affect price cutting one way 
or another. The restriction in H. R. 11 applies only to price discriminations 
granted to a few but not to competing buyers of those favored few. And it 
applies only where the effect is to destroy competition or to create a monopoly. 

Why is this bill necessary? As you know, the result of the Supreme Court 
decision in the Standard Oil Company of Indiana case in 1951 is a loophole that 
permits prices to be met in good faith, even if the effect of the discrim‘nation 
cripples or destroys the other buyers who are in competition with the buyers who 
are granted the price discrimination. Gentlemen, that is not democracy in busi- 
ness—it is a special license granted to a comparatively few concerns to do 
whatever they please regardless of the effect. 

The majority opinion of the Court held in this case that a seller could meet 
the equally low price of a competitor, even though competition might be injured 
and destroyed, provided the competitor’s equally low price was (a) a lawful 
price, and (b) the seller acted in good faith. It has always been the purpose of 
our antitrust laws to prohibit practices which tend to destroy competition. The 
whole purpose of our antitrust laws was to preserve fair and free competition. 
To legalize a practice which would destroy competition is unthinkab'e. 

In the dissenting opinion of the Supreme Court in this case, the Chief Justice 
and two associate Justices were of the opinion that giving the seller such free- 
dom to grant discriminatory prices would leave “what the seller can do almost 
as wide open as before” the Robinson-Patman Act was enacted in 1936. 

Unless H. R. 11 is enacted into law, a seller will be prey to a buyer capable 
economically of coercing him “in good faith to meet the equally low price” made by 
a competitor to such customer, notwithstanding such lower price discriminates 
against the seller’s other customers who compete with the favored customer. 

Turning to practical operations in the food industry, it requires no stretch of 
the imagination to suppose that a buyer intent upon getting discriminatory prices 
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in any market in the food industry can secure the desired low-price offer from 
one seller and then economically coerce other sellers to meet such low price. 
Only a comparatively few buyers have such power, however. The great majority 
of the competitors of such buyers, being compelled to pay higher prices for the 
foods, are helpless to compete with them or to prevent those favored few buyers 
from monopolizing trade in the market. 

Speaking with a background of more than 32 years in the food industry, in- 
cluding the retail and wholesale grocery field, I can assure you that every active 
participant in the food industry knows how this works. Practically all of the 
pressure and coercion for a discriminatory price comes from buyers who want 
to start the competitive struggle with a price advantage over their neighbor 
competitors (a price advantage whether it be fair or unfair—a price advantage 
that is generally kept secret.) It is the two-price system which they want, 
with theirs being the favored price. 

I know from my own experience that manufacturers and processors do not 
want to yield to this pressure to grant a discriminatory price which literally 
cuts the throats of their other purchasers. 

I am equally convinced that every intelligent manufacturer and processor 
must know that unless H. R. 11 is enacted into law, he will have the same head- 
aches from pressure and coercion that were rampant in the industry prior to 
the passage of the Robinson-Patman Act. 

If H. R. 11 is enacted it will provide to sellers a self-defense against the 
economie coercion of certain buyers. It will provide equal opportunity to com- 
pete to the great majority of buyers—wholesalers, chains, and independent 
retailers. It will prevent the ruinous effects of the two-price system resulting 
from discriminatory price reductions (not based on cost savings) given to some 
buyers by sellers who would be economically coerced into “good faith meeting 
of competition.” 

Opponents of the Robinson-Patman Act have placed great stress in their 
propaganda on the need for “meeting competition in good faith.” Everyone 
believes in competition. Our people would be the first to object if their prin- 
cipals were not permitted to meet competition. As part of the brokerage busi- 
ness, wires and telephone calls are exchanged daily between them and the manu- 
facturers they represent. They discuss the prices of competitors and the need 
for lowering prices where it is required to meet competition. 

It seems to us, however, that if a seller can meet competition with one of his 
buyers he should give that same consideration to other competing buyers in the 
same market. Otherwise it encourages the shameful two-price system which I 
have referred to earlier. This two-price system of granting price discrimina- 
tions to a few can eventually destroy competition—it will not promote 
competition. 

Gentlemen, our food brokers look at this problem from the long-range view- 
point. Frankly, if we wanted to be short-sighted about it, our people would 
often profit by the larger sales they could make for their principals if sellers 
were permitted to discriminate “in good faith” in favor of some customers, 
They would be paid on their sale whether or not a discriminatory price was 
granted. 

But the food broker has to be farsighted. He has to look ahead. And he 
sees that under such two-price system it would not be long before a large segment 
of his customers would be out of business. 

And thus, as I said once before to your committee, I hope that you gentle- 
men, too, in making your recommendations will look to a period 3 years from 
now, and 10 years and longer. Recommend the passage of H. R. 11 and you 
recommend a strengthening of this country’s protections against the ravages of 
unfair price discriminations and monopoly. The passage of H. R. 11, by pre- 
venting the establishment of a two-price system, one price to certain favored 
buyers and a higher price to their competitors, is a great contribution to the 
publie interest. 


Mr. Rogers. As you gentlemen know, the free enterprise system of 
our country is under constant threat from a number of different areas. 
One of the threats is the concentration of economic power—or monop- 
oly. Such monopoly often can be created or stimulated by combina- 
tions or mergers. Your interest in mergers and the work you are 
doing in this field is most important to our antitrust structure. An- 
other way such monopoly power can be created (and hence is to be 
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prevented) is by unfair price discriminations. This latter area is 
the subject of the bill, H. R. 11 and is the subject to which I shall 
devote my comments. . 

IT am sure you are all aware of the many terrible consequences of 
unfair price discriminations. 

Today the situation is acute because the food industry has stream- 
lined its operations to the point that it is operating on the smallest 
margin in history. Thus, even a small price discrimination in the 
cost of the merchandise they buy would prove disastrous to many dis- 
tributors. The result would be—in fact it is already developing in 
many instances—a two-price system. ‘There would be one price for 
coercive buyers and a higher price for the independents and chains 
with whom they compete. 

Because of their position in the food industry, food brokers are 
among the first to see the damaging effect of price discriminations. 
They can see the gains made by their customers who do not get such 

rice discriminations. And that is why food brokers throughout the 
and are greatly concerned over any loophole legalizing two-price 
systems resulting from systematic, continual price discriminations to 
some competing buyers and not to others. 

Unless H. R. 11 is enacted into law, a seller will be prey to a buyer 
capable economically of coercing him “in good faith to meet the 
equally low price” made by a competitor to such customer, notwith- 
standing such lower price discriminates against the seller’s other 
customers who compete with the favored customer. 

I know from my own experience that manufacturers and processors 
do not want to yield to this pressure to grant a discriminatory price 
which literally cuts the throats of their other purchasers. 

I am equally convinced that every intelligent manufacturer and 
processor must know that unless H. R. 11 is enacted into law, he will 
have the same headaches from pressure and coercion that were ram- 
pant in the industry prior to the passage of the Robinson-Patman Act. 

Tf H. R. 11 is enacted it will provide to sellers a self-defense against 
the economic coercion of certain buyers—wholesalers, chains, and 
independent retailers. It will prevent the ruinous effects of the two- 
prank system resulting from discriminatory price reductions (not 
»ased on cost savings) given to some buyers by sellers who would be 
economically coerced into “good-faith meeting of competition.” 

Opponents of the Robinson-Patman Act have placed a great stress 
in their propaganda on the need for “meeting competition in good 
faith.” Everyone believes in competition. Our people would be 
the first to object if their principals were not permitted to meet com- 
petition. As part of the brokerage business wires and telephone calls 
are exchanged daily between them and the manufacturers they rep- 
resent. They discuss the prices of competitors and the need for low- 
ering prices where it is required to meet competition. 

It seems to us, however, that if a seller can meet competition with 
one of his buyers he should give that same consideration to other com- 
peting buyers in the same market. Otherwise it encourages the shame- 
ful two-price system which I have referred to earlier. This two- 
price system of granting price discriminations to a few can eventually 
destroy competition—it will not promote competition. 

Mr. Rocers. Thank you. 
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Mr. Watson Rogers. I would like to just add one thing, if I may. 

In listening to the testimony here, it seems that the emphasis and 
the great concern has been on the welfare of the seller. You have 
heard very little discussion about the welfare of the distributors who 
are really being penalized by this price discrimination. 

I might say ‘that I am wondering if you are not ov rerlooking the 
fact, that in trying to protect the manufacturer by giving him the 
right to meet competition in good faith, although it means he dis- 
criminates among competing buyers, you are really not looking after 
his welfare. Because it seems to me that once he starts this practice, 
or is forced into it, it might result in his losing the balance of his 
good customers in that market. C ertainly they would not want to 
continue to buy from him as he is discriminating in price. 

I would like to say this one thing further. We are sales agents of 
the manufacturers and, as such, I would not attempt to speak for them 
or on behalf of them. We are merely their employees, so to speak, on 
a commission basis. 

I would like to say, however, since so much emphasis has been placed 
on the effect on the processors and the manufacturers of this country, 
that shortly after I appeared, either before this committee or another 
committee—I forget now which one—on behalf of H. R. 11, I sent 
copies of my statement to over 1,000 food manufacturers of this Na- 
tion. I pointed out this was what I told the congressional committee 
and that in the 1952 year history of the National Food Brokers Asso- 
ciation, we had always tried to work on behalf of all branches of the 
industry. I asked if there was any one of the companies who did 
not agree with what I said to let us know about it. I have yet to hear 
from a single manufacturer who has objected to our stand on H. R. 11. 
And, it has been well publicized through the trade papers. We have 
not been ashamed of our stand. I think we are right. 

I just wanted to bring that out, since it seems to me that in the 
examinations and discussions, you are overlooking the welfare of the 
backbone of America, that is, the small-business people, the distribu- 
tors. And you might even project it further to say, if you do not 
prevent price discrimination among competing buyers it won’t be 
long until many of our distributors will be so big they can manufacture 
their own goods ¢ anyway. And so, looking at it from that angle, are 
you really protecting the manufacturer when you are trying to write 
into this thing to give him this right under this meeting competition 
of good faith, even though it discriminates among competing buyers 
and destroys most of his customers ? 

Mr. Rogers. Thank you, sir. 

Mr. Watson Rogers. Thank you. 

Mr. Rogers. Tomorrow’s witnesses will be: James W. Cassedy, 
Motor & Equipment Wholesalers; William Simon, Empire State 
Petroleum; R. H. Rowe, United States Wholesale Grocers’ Associa- 
tion, Ine. ; Henry B. King, Cooperative Food Distributors of America; 
Charles Davis, Florida Automotive Wholesalers Association, Inc.; 
and Wallace J. Campbell, the Cooperative League of the USA. 

The hearing will be in recess until 10 tomorrow morning. 

(Whereupon, at 12: 35 p. m., the committee adjourned, to reconvene 
at 10 a. m., riday, April 20, 1956.) 
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FRIDAY, APRIL 20, 1956 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 357, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Pespoiie Representative Celler (chairman) and Quigley. 

Also present : Herbert N. Maletz, chief counsel and Leonard Appel, 
assistant counsel, 

The CHarman. The committee will come to order. 

Mr. Patman, we will hear you again. 


STATEMENT OF HON. WRIGHT PATMAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS; ACCOMPANIED BY 
EVERETTE MAC INTYRE, STAFF DIRECTOR AND CHIEF COUN- 
SEL, AND WM. SUMMERS JOHNSON, ASSISTANT STAFF DIREC- 
TOR AND CHIEF ECONOMIST, HOUSE SELECT COMMITTEE ON 
SMALL BUSINESS 


Mr. Patman. Mr. Chairman, I have prepared a statement to answer 
all questions. The copies are not ready yet, but they should be here 
in 10 minutes. 

The Cuarrman. Would you want to wait? 

Mr. Patman. No, sir. 1 would prefer to go ahead, because I have 
the original, and in that way I think it will expedite things for us. 

Question: One of the members of the committee asked for a brief 
statement of what H. R. 11 does. For purposes of clarity, it would 
seem well to begin the answers with this particular question. Pre- 
cisely, the question is stated as follows: 

Mr. KeatTinc. I would appreciate it if you would outline, if you can, briefly 
what H. R. 11 does, how it changes existing law, and what the effect is (p. 144). 

Answer : Section 2 (a) of the Clayton Act, as amended by the Rob- 
inson-Patman Act, makes it unlawful for a seller to discriminate in 
prices between different purchasers of commodities of like grade and 
quality under certain conditions. These conditions are as stated in 
the statute : 

Where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 


destroy, or prevent competition with any person who either grants or receives 
the benefit of such discrimination, or with customers of either of them. 
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Section 2 (a) also contains certain exemptions, limitations, and 
justifications under which a price discrimination is justified, such, 
for example, as discrimination which is justified by difference in the 
sellers’ cost. But none of these are involved in the present legislation, 
and need not be discussed here. 

Section 2 (b) of the act reads as follows: 

Section (b). Upon proof being made at any hearing on a complaint under 
this section that there has been discrimination in price or services or facilities 
furnished, the burden of rebutting the prima facie case thus made by showing 
justification shall be upon the person charged with the violation of this section, 
and unless justification shall be affirmatively shown, the Commission is author- 
ized to issue an order terminating the discrimination: Provided, however, That 
nothing herein contained shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price, or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor. 

H. R. 11 arose because of a problem created by the majority opinion 
of the Supreme Court in Standard Oil (Indiana) v. FTC (340 U. S. 
231). In that case the court ruled that a seller showing that his 
discrimination in price was made in good faith to meet the equally 
low price of a competitor serves not merely as a rebuttal to a prima 
facie case made out by the Federal Trade Commission, but rather 
that such a showing is an absolute and complete defense against a 
charge of illegal price discrimination, and the defense therefore serves 
as a bar to a Federal Trade Commission cease-and-desist order. 

In the case before the court the Federal Trade Commission had 
made a finding of fact not only that standards of price discriminations 
may have the specified adverse effects upon competition described in 
section 2 (a) of the statute, but that Standard’s discriminations had 
in fact already had those adverse effects, including the effect of sub- 
stantially lessening competition or tending to create a monopoly. 
Nevertheless, the Court’s rule was that a discrimination in good faith, 
to meet the lower price of a competitor justifies the discrimination, 
irrespective of the adverse effects upon competition. 

In this ruling the Court also made a construction of what con- 
stitutes the good-faith defense which is crucial to the issue here. 
Without, at this point, going into the peculiarities of the Court’s con- 
struction of the good-faith defense; however, it may be stated that 
we believe that had the Court constructed the good-faith defense prop- 
erly rather than as it did construct the good-faith defense, there would 
be no need for H. R. 11. 

For the sake of simplicity, and in order to utilize the language the 
meaning of which is already established in the law, H. R. 11 makes 
an exception to the good-faith justification in the following circum- 
stances: Specifically, H. R. 11 would continue the good-faith defense 
as a complete justification for price discrimination, except and unless: 

* * * the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly. 

Thus the full purpose or the whole effect of H. R. 11 will be to 
overturn the Court’s ruling in the Standard (Indiana) case in those 
factual situations where the effect of the discrimination “may be to 
substantially lessen competition and tend to create a monopoly.” 

The reason for adopting the above-quoted language as the ultimate 
standard for an illegal price discrimination is that this same language 
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describes the illegal exclusive-dealing contracts and tie-in sales which 
are prohibited under section 3 of the Clayton Act and the same lan- 
guage describes an illegal merger prohibited by section 7 of the act. 

Under H. R. 11, the plaintiff would have the burden of proving that 
the discrimination in question meets the test of illegality as to the sub- 
stantial lessening of competition or tendency to create monopoly. It 
would not be the defendant’s burden to show that the discrimination 
does not have the prohibited effects although, of course, the defendant 
may introduce evidence to rebut the plaintiff’s evidence on this ques- 
tion. 

There is also a question whether the good-faith defense would con- 
tinue to be a complete defense against a charge of illegal price discrim- 
ination which has certain of the adverse effects specified in section 2 
(a) of the law—namely where the effect of the discrimination may be 
to “injure, destroy, or prevent competition”—but does not have the 
stated effects as to a substantial lessening of competition or a tendency 
to create a monopoly. 

Question : 

Mr. McCu.tLocn. If the effect of the discrimination is to injure, destroy, or pre- 
vent competition and it is done in good faith, is that a complete defense on the 
part of the person who does it? (p. 134). 

Answer. Yes, if the effect of the discrimination does not go further 
and be of a nature which may substantially lessen competition or tend 
to create a monopoly, the good-faith defense will be complete. 

The author of the bill understands that the difference between the 
variously stated adverse effects is a difference of degree, and not a 
qualitative difference. In other words, the effects of a discrimination 
may be of the kind which prevents competition, but if the effects are of 
sufficient severity and substantiality, the courts may well rule that the 
effect substantially lessens competition. 

Such prevention of competition comes within the standard of a sub- 
stantial lessening of competition under sections 3 and 7 of the act, and 
likewise, has been held in certain circumstances to contravene the Sher- 
man Act. 

The reason for adopting the less severe standard of an adverse effect 
on competition in H. R. 11, is that the opponents of an antiprice-dis- 
crimination law have made violent objections to proposals to give each 
individual business firm a right of redress for injuries sustained as a 
result of a monopolistic practice. These opponents have loudly pro- 
claimed that the present Robinson-Patman Act seeks to protect com- 
petitors rather than to protect competition. It occurred to the author 
of the bill, therefore, that more fairminded executives of big business 
would not object to a law which prohibits, in the last resort, a discrimi- 
nation which substantially lessens competition or tends to create a 
monopoly, and that perhaps the present heads of the enforcement 
agencies would not object to such a law. 

(Question : 

Mr. Materz. Is it not correct that the sole purpose of your bill would be to elimi- 
nate good faith as a complete defense where the effect of the discrimination is 
to substantially lessen competition or tend to create a monopoly? 

Answer. Yes. 

The CuatrMan. May I ask a question at that point. 

Mr. Parman. Yes. 
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The Cuarrman. Could not the Sherman Act be availed of if it 
created a monopoly ? 

Mr. Parman. After it is actually created. But you see, we are 
trying to prevent monopoly before it actually reaches the point where 
it would be illegal under the Sherman Act. The trouble about the 
Sherman Act is that it comes into play long after many people have 
been driven out of business. The Clayton Act and the Robinson- 
Patman Act are trying to approach the problem with a prevention 
of illness rather than with a cure for illness after it has reached a 
critical stage. 

The CuarrmMan. Couldn’t there be an injunction ? 

Mr. Parman. You can get injunctions under the Sherman Act, but 
only against practices which would be violative of the Sherman Act, 
and the Sherman Act is certainly incomplete so far as reaching the 
problem we have in mind. 

Mr. Materz. Mr. Patman, suppose a seller was acting in good faith 
in meeting a competitor’s price, but was discriminating, and the effect 
of that discrimination was to tend to create a monopoly, would the 
Government be able to enjoin those discriminations under section 2 
of the Sherman Act on the basis that they constitute an attempt to 
monopolize in that particular area? 

Mr. Patrman. I don’t think that would be possible unless the Gov- 
ernment could show intent to monopolize. 

Mr. Matetz. They would have to show—— 

Mr. Parman. Intent to monopolize. 

Mr. Maerz. Would good faith, then, be a defense under section 2 
of the Sherman Act? 

Mr. Parman. I don’t believe it would, that is my answer, but we may 
be talking about different definitions of “good faith.” 

May I continue? 

The Cuarrman. Yes. 

Mr. Parman. The next question was as follows: 

Mr. Materz. Your bill, then, recognizes that good faith under certain circum- 
stances where the effect of the discrimination is to injure or destroy competition 
should be a complete defense (p. 163). 

Answer: The author of the bill recognizes that under the bill good 
faith would be a complete defense under certain circumstances where 
the effect of the discrimination is to injure or destroy competition. 

Question: 

Mr. KEeattnc: Why wouldn’t the same objective be achieved by your bill if 
that is the legislative desire to strike out the proviso about good faith? (P. 163.) 

Answer: It is not the intention of the bill to remove good faith as 
a defense for all adverse effects upon competition. As already indi- 
cated, the author of the bill recognizes a distinction in degree between 
an injury to competition and a substantial lessening of competition or 
a tendency to create a monopoly. 

Question: Referring to a discrimination which merely has the effect 
of injuring, destroying, or preventing competition and does not have 
oe wee effect of substantially lessening competition, Mr. McCul- 
och asked : 


Why should that be a complete defense if the intent is to do it, yet it is not 
a defense if it is only to substantially lessen competition? (P. 164.) 
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Answer: The question of the seller’s intent does not enter into the 
prohibition set out in section 2 (a) of the act. It is the intention of 
the act to place the standards of illegality as much as possible upon 
the effects of the discriminatory practice, rather than upon what may 
be in the mind of the corporation engaged in a discriminatory practice. 

The matter of intent may, however, enter into the question of 
whether or not good faith is shown—this is difficult to say—the matter 
of what constitutes good faith has become greatly confused and dif- 
ferent people inevitably have widely different ideas about it. 

Question: Mr. Keating raised a series of questions concluding with 
the question : 

Whether there would be objection to repealing the good faith proviso alto- 
gether? (P. 167.) 

Answer: If the good faith proviso were repealed, then a price dis- 
crimination which merely has the effect of injuring, destroying, or 
preventing competition would be illegal, even though the section 2 
(b) defense could be made out, as would discriminatory practices 
which have the more severe effect of substantially lessening competi- 
tion or tending to create a monopoly. Thus to repeal the defense would 
be to make a more severe law against discriminatory practices than 
H. R. 11 provides. 

As has been stated before, there have been violent objections to 
giving small business that much protection; and it is felt that a bill 
which goes that far would have less chance of becoming law. 

The Cuarrman. Do you mean to imply from your answer that if 
the bill were to eliminate good faith it would be too broad? 

Mr. Parman. No. Personally, I would favor it, but to be practical, 
I know it is going to be hard enough to get our version through, and 
this is substantially less than removing the 2 (b) defense altogether. 

The CuHarrMan. You are a realist. 

Mr. Parman. That is right, we are trying to be realists, and we 
are asking for half a loaf. That would be a whole loaf. We think 
we would probably have a very difficult time getting it through. 

The Cuairman. Beyond that I don’t know what the repercussions 
would be if you would eliminate good faith entirely. 

Mr. Parman. It would require hearings of probably weeks of time 
before this committee. But on this question we feel that it shouldn’t 
require much time, because it has been pretty well explained and 
discussed in the past. 

Counsel vaiea a question concerning the interpretation placed on 

the section 2 (b) defense by the late Walter B. Wooden, Associate 
General Counsel of the Federal Trade Commission, and he read a 
portion of a statement filed by Mr. Wooden with the Temporary Na- 
tional Economic Committee in 1941, which portion of Mr. Wooden’s 
statement was quoted in the majority opinion in the Standard Oil (In- 
diana) case (footnote 12, p. 246, 34 U. S.), as follows: 
The amended act now safeguards the right of the seller to discriminate in price 
in good faith to meet an equaly low price of a competitor, but he has the burden 
of proof on that question. This right is guaranteed by statute and could not 
be curtailed by any mandate or order of the Commission. The right of self- 
defense against competitive price attacks is as vital in a competitive economy 
as the right of self-defense against personal attack. 

All authorities seem to agree that the 2 (b) defense was intended 
to be a “self defense” procedure. The majority of the Court in the 
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Standard Oil (Indiana) case referred to it as “self-defense.” The 
report of the House conferees on the Robinson-Patman bill filed by 
Representative Utterback (which the Court had previously taken as 
the primary and almost exclusive authority for the meaning of the 
2 (b) defense) also described it as a “self-defense” procedure. 

The disagreement is, however, over what set of business facts con- 
stitute justifiable “self-defense.” This point involves the crux of our 
objection, and the whole scope of our objection, to the Standard Oil 
(Indiana) opinion. 

The House report filed by Representative Utterback said : 

As in any case of self-defense, while the attack against which the defense is 
claimed may be shown in evidence, its competency as a bar depends also upon 
whether it was a legal or illegal attack (Congressional Record, 74th Cong., 
2d sess., June 15, 1936). 

Since it would be difficult to find a precedent in law where lawful 
conduct on the part of one person justifies the unlawful conduct of 
another, it would normally be assumed that the report meant by “as 
in any case of self-defense” that the section 2 (b) defense would justify 
a violation of the prohibition of the bill only in self-defense against 
an unlawful attack, and in the presence of ur Bs circumstances which 
would justify a resort to the unlawful means of self-defense. 

Similarly, since Mr. Walter Wooden drew an analogy between self- 
defense against a price attack and the “right of self-defense against 
personal attack,” it would normally be reasonable to assume that he 
likewise understood a justifiable violation of the law to the one in 
self defense against an unlawful attack. 

The construction of “self-defense” in the majority opinion in Stand- 
ard Oil (Indiana) however, contains two Riwel elements. 

First, the Court declared that a competitor’s lawful price justifies 
a seller in making a discrimination contrary to the prohibition of the 
statute. 

Here the Court declared: 

There is also a suggestion in the debates, as well as in the remarks of this 
Court in the Staley case, supra, that a competitor’s lower price, which may be 
met by a seller under the protection of section 2 (b), must be a lawful price 
(340 U. S., p. 248). 

The second novel element in the Court’s construction of the defense 
appears in the idea that a seller is justified in violating the law in order 
to “retain a customer.” It was this idea of “retaining a customer,” 
moreover, which seemed to satisfy the Court’s mind that it was con- 
structing the 2 (b) defense according to notions of “self defense.” 

The idea that a seller has a right to the continuing patronage of 
any particular customer is, however, contrary to all competitive prin- 
ciples, which heretofore have held that the business of any buyer 
should at all times be available to the seller who can produce the 
goods and sell them at the lowest price. 

The very purpose of H. R. 11, and the Robinson-Patman Act before, 
and the Clayton Act before that, was to eliminate a monopolistic prac- 
tice which thwarts competitive processes. 

Neither the law nor i R. 11 objects to competition or to sellers 
losing customers. On the contrary, the law and the bill object to a 
particular method of competition, which is the discriminatory method. 
And the reason for objecting to this method is that it results, not in 
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the sellers who can produce and sell at the lowest price getting the 
business, but in the biggest sellers’ getting the business, 

At page 150, counsel raised a question about what he called “this 
kind of factual situation.” 

A small manufacturer A is doing business in a limited area and sell- 
ing his product at the price of $1. Manufacturer (B) is a giant in 
the same industry who sells a comparable product for 90 cents. 

* * * this giant manufacturer now decides that he will invade A’s market. 
Now one of A’s largest customers states that he will be obliged to switch his 
account to manufacturer B unless A can meet the price of 90 cents. 

The question is then whether under H. R. 11, if the giant manufac- 
turer offers a 90-cent price to one of the small manufacturer’s cus- 
tomers, would the small manufacturer violate the bill by discriminat- 
ing to meet the 90-cent price to that particular customer? Members 
of the committee have expressed concern over the effect of the bill 
upon the small manufacturer. 

Counsel has presented a hypothetical situation which is somewhat 
unrealistic and represents a “factual situation” in the competitive 
process which at best would be extremely transitory. 

The Cuatrrman. That is a very fair reproduction of the question 
that was put to you. What is your answer to that? 

Mr. Parman. Yes, sir. As a practical matter, neither the Federal 
Trade Commission nor private plaintiffs have brought suits on tran- 
sitory discriminations, on the contrary suits have been brought against 
rigid and unyielding practices which have prevailed over a period of 
years. In practice, the discriminatory practice has been long stand- 
ing before the Federal Trade Commission receives a complaint ; there- 
after it normally takes the FTC months to years to get around to 
making an investigation, and ultimately preparing a suit. Finally, 
if by the time the Federal Trade Commission gets around to filing a 
complaint the discrimination has ceased, then it normally considers 
that no public interest would be served by pressing suit, or contrari- 
wise, the proposed respondent is normally willing to agree to a consent 
order. 

The Cuarrman. Of course, the question also involves this: If the 
small manufacturer had to reduce his price to 90 cents, and he had 
also, in order to avoid entanglement with the statute, reduce it to all 
his other customers, he might operate at such a loss as to be forced into 
bankruptey. 

Mr. Parman. Well, there is a difference there in the competitive 
area in all customers in that particular instance, I think. 

The CHarrMan. I mean, when you figure out the cost of everything. 

Mr. Patman. You are talking about nationwide, and I am talking 
about the competitive area. 

The CHarrmMan. It doesn’t have to be nationwide; it may be in the 
county, city, or State. He fixes his cost at 90 cents in order to make 
a net profit. The big fellow doesn’t have to figure that way; he can 
make a profit at 90 cents anyway. 

Now, if the little fellow was forced to sell at 90 cents at a loss, 
und has to do that all along the line, of course he would be out of 
business, 

Mr. Parman. I don’t consider the little fellow would have to sell 
at a loss, because if the big man can do it for 90 cents, the little man 
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can do it for 90 cents, because they are just as efficient as the big man, 
sometimes more so. 

The Cuarrman. But you are changing the kind of situation we 
assumed. 

Say that A would be the small man and B the giant, and that A 
could not operate at 90 cents and make a profit. What would you 
do under those circumstances ? 

Mr. Parman. Let me read you the whole thing. It will answer it. 

The question is whether under H. R. 11, if the giant manufacturer, 
selling at 90 cents, offers this price to one of the small manufac- 
turer’s customers, would the small manufacturer violate the bill by 
discriminating to meet the 90-cent price to that particular customer? 
Members of the committee have expressed concern over the effeet of 
the bill upon the small manufacturer. 

To answer the purely legal question first, the answer is “yes”— 
if the small manufacturer’s discriminations in price are such that the 
probable effects of the discriminations will be a substantial lessening 
of competition or tendency to create a monopoly, the bill would be 
violated. 

As for the practical effect of the bill on the small manufacturer, 
however, certain obvious conclusions can be drawn. 

In the first place, the small manufacturer’s discrimination to meet 
the 90 cent price to 1 customer would relieve his problem only momen- 
tarily at best. Since the giant manufacturer invading his territory 
is selling his product universally at 90 cents, the normal presumption 
is that as soon as this manufacturer has open capacity he will offer the 
90-cent price to other customers of the small manufacturer. Moreover, 
should the small manufacturer avert the loss of the first customer, 
by a discrimination, the presumption is that manufacturer B will then 
have sufficient of his snatedh available for offer to A’s other customers, 
at the 90-cent price, and will, in turn, drive the small manufacturer’s 
price down to 90 cents to all of his customers. 

As a practical matter, neither the Federal Trade Commission nor 
private plaintiffs have brought suits against transitory discrimina- 
tions. 

There may be factual situations where the small seller, such as 
described in the hypothetical example, would enjoy an advantage in 
competing with his larger rivals, when there is unlimited freedom 
for discrimination; but these would be as rare as those instanees 
where discriminations result in the small buyer receiving an unearned 
advantage over the big buyer as a result of suppliers’ discriminations. 

As an almost unvarying rule, discriminations—either to meet or 
to undercut a competitor’s price—result in unearned advantages to 
the big manufacturer seller over the small manufacturer seller. The 
exceptions are where the big manufacturer voluntarily refrains from 
using his advantage, and sells at a uniform price, as in the hypotheti- 
cal case described by counsel. 

Consider, for example, the plight of small manufacturer A after 
his price has been driven down to 90 cents. The probability is that 
he has lost some of his customers at the 90-cent price to giant manu- 
facturer B, and with a fixed overhead his average costs have gone 
up. A reasonable business desire would then be to reduce his price, 
say to 80 cents, in order to take back his former volume of sales. 
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Under the Standard Oil (Indiana) ruling, however, the giant 
manufacturer B is justified in meeting the 80-cent price in A’s terri- 
tory while continuing his 90-cent price in all other territories. And 
so it would be if the small manufacturer reduced to 70 cents, or 60 
cents, or to any other price. In point of fact, under the Standard Oil 
ruling, there would be nothing to prevent giant manufacturer B from 
charging $1.10, $1.20, or whatever other price he chose, in other areas 
where competition is absent or weak, and then using this income to 
sustain his competition in the small manufacturer’s territory. 

Insofar as manufacturers are concerned—or any other sellers—the 
difference in the size of the competitors—that is, the difference in 
their sales volume—enters into the competitive contest the moment 
there is any discrimination at all; absolute equality in the competitive 
contest could be attained only if all discrimimations were eliminated. 

Question : Mr. Maletz asked for comments on certain aspects of the 
Federal Trade Commission’s letter. Specifically he asked for com- 
ment on the following: 

First, the Commission states that since the Standard of Indiana decision by the 
Supreme Court in 1951, there has been no further Trade Commission case decided 
either by the Commission or in court in which the good faith defense has been 
sustained (p. 178). 

Answer: The Federal Trade Commission claims to have deeided 
against respondents in seven cases in which respondents claim the 
good faith defense. As yet no court has sustained the Commission in 
any of its findings against the good faith defense of respondents, 
not even in the Standard Oil (Indiana) case. 

Moreover, the Commission’s findings against good faith in the 
Standard case appear to be at variance with what the Supreme Court 
said that respondents may do. While the Supreme Court did not at- 
tempt to set out all situations in which defendants would succeed in 
making out the good faith defense, the Court’s discussion in that case 
seems clearly to state that a seller may discriminate in prices to meet 
the lower price of a competitor where the competitor’s price is a law- 
ful one, and the discrimination is made for the purpose of “retaining a 
customer.” In these circumstances there would thus seem to be no 
further content to the phrase “good faith,” and good faith would be 
automatic unless there was some additional intent or activity which 
would be violative of some other law. 

Question: Mr. Maletz also asked for comment on the following state- 
ment: 

The Federal Trade Commission has also stated that it has not found a substan- 
tial basis for believing that section 2 (b) as interpreted by the Supreme Court 
in the Standard of Indiana would hamper enforcement of the Robinson-Patman 
Act. 

Answer: It is very probably true that the Federal Trade Commis- 
sion has not found that the Standard Oil (Indiana) case interpretation 
hampers enforcement of the Robinson-Patman Act as the Commis- 
sion conceives that the act should be enforced. 

Perhaps the best answer to this question is contained in my state- 
ment where I have shown that the Commission has received complaints 
from independent gasoline retailers complaining of the same practices 
which were involved in the Standard (Indiana) case and, in fact, the 
same practices carried on by the same company. 

77125—56——16 
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In response to some of these complaints the Commission made in- 
vestigations, and the investigators found good faith merely upon in- 
vestigation ; and in response to other of these complaints, the Federal 
Trade Commission’s chief investigator, Mr. Babcock, wrote the  gaso- 
line dealers stating that the discriminations complained of were justi- 
fied by the 2 (b) defense as interpreted in the Standard Oil (Indiana) 
decision, even though no investigation had been made. 

Mr. Maerz. Mr, Patman, I believe Chairman Gwynne yesterday 
was asked about the Babcock letter, and I think he indicated that the 
Federal Trade Commission in February of this year changed its policy 
from that indicated in the letter. 

Mr. Patman. Didn’t Judge Gwynne say that he had personally is- 
sued instructions to the staff to investigate the matters, and that the 
Commission has not passed upon it? 

Mr. Materz. I think you are entirely correct. 

; in CuarrMan. Wouldn’t that be a very important change of pol- 
icy ? 

Mr. ParmMan. Yes, I suspect so; I suspect it would be. In fact, I 
know it would be. 

Mr. Matevz. I take it your point, however, would be this: That at 
least until February 1956 the Commission has not been conducting 
investigations where good faith has been alleged as a defense—and I 
have particular reference to the retail gasoline situation. Would that 
be a fair statement ? 

Mr. Parman. That is right; yes, sir. 

Mr. Materz. That is right? 

Mr. Parman. You haven’t heard of any complaints being issued 
or actions taken since February 1. 

Mr. Materz. Judge Gwynne introduced into the record, at page 313, 
a copy of the letter which the Commission had sent to Senator 
Humphrey. 

The CuHairman. Are you familiar with that? 

Mr. Parman. I am not familiar with this. Is it in the transcript? 

The CuHarrMan. Yes, sir. 

Mr. Parman. Well, if it is in the transcript, we should have it. 

What page is it? 

Mr. Materz. I don’t believe it has been inserted in your transcript. 

Mr. Parman. We would like to have a copy. 

The CuHarrman. We will have a copy furnished you. 

Mr. Parman. Thank you. 

May I continue, Mr. Chairman? 

The Cuatrman. Yes. 

Mr. Parman. I hope before the committee concludes its hearings it 
will consider the testimony which other small-business people have 
given the House Small Business Committee concerning complaints 
which have been made to the Federal Trade Commission about price 
discriminations, and the Commission’s inactions on these complaints. 

Question : 

Mr. Materz. In short, would you say that under the Supreme Court’s decision, 
good faith is a defense only in individual competitive situations rather than 
in a general system of competition? 

Answer: In the Corn Products, Staley and Cement decisions the 
Supreme Court drew a distinction between “individual competitive 
situations” and industrywide, nationwide basing-point formulas of 
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pricing. It is difficult to say how much the Standard Oil (Indiana) 
opinion may have upset the Court’s earlier concept of an “individual 
competitive situation.” 

In the Staley opinion, where this matter was treated at greatest 
length, the Court seemed to have in mind that a discrimination would 
be justified in self-defense against an unlawful attack, and in the 
presence of other circumstances which would justify the discrimina- 
tion. A discrimination made in self-defense against an unlawful 
attack would imply that the seller knew who was making the un- 
lawful attack, that he did no more than was necessary to meet the 
attack, and that he continued his discriminations no longer than rea- 
sonably necessary to get legal relief—such are the usual requirements 
for self-defense justification. 

In Standard (Indiana) opinion, however, the Court took an op- 
posite turn from the earlier decisions just mentioned. Whereas the 
earlier decisions had tended to eliminate discrimination, the Standard 
opinion tends to allow the maximum. More than this, when the Court 
declared that a seller may discriminate to meet a competitor’s lawful 
price, it removed any legal means for terminating the discrimination. 
If the seller is justified in discriminating to meet a lawful price to 
retain a customer once, he would seem to be justified in continuing 
to discriminate to meet a lawful price as long as the lawful price 
exists. And, of course, there is no provision in the law for terminat- 
ing the competitor’s lawful price. 

Similarly, if a seller is justified in discriminating to meet a com- 
petitor’s lawful price offer to one customer, he would seem to be justi- 
tied in discriminating to meet similar offers to all customers to whom 
the lower offer was available. 

Question : 

Mr. Matetz. Now, would you say this is a correct statement, that under the 
Standard of Indiana decision a seller cannot use a sales system which con- 
stantly results in his getting more money for like goods from some of his cus- 
tomers than he does from the others? (P. 177.) 

Answer: That was the gist of the holding in the Staley and Cement 
decisions when an industrywide basing-point system was involved. 
Referring to the word “system,” I cannot say that the Standard (In- 
diana) decision authorizes a sales “system” which constantly results 
in the seller getting more money for like goods from some customers 
than he does from others. 

But when the Court held in Standard Oil that self defense justi- 
lies the seller in violating the law to meet the lawful price, the effect is, 
I think, that the discrimination may be continued indefinitely, with- 
out respect to the question whether there is a system involved, the 
seller may constantly take more money for like goods from some cus- 
tomers than he does from others. 

Mr. Maerz. Mr. Patman, suppose that the Federal Trade Com- 
inission should take the position that a seller, in order to meet the 
good-faith defense, would have the absolute burden of showing that 
the competitor’s price was lawful, then as a practical matter would 
it be possible for many sellers who are respondents in Federal Trade 
Commission cases to meet that burden of proof? 

Mr. Parman. That is rather speculative. 

Mr. Materz. Yes, it certainly is. 

Mr. Parman. Let’s pass it off as that, if you please. 
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Question : 

Mr. Maerz. Is it or is it not correct that under the Standard of Indiana 
ruling, a seller can avail himself of a meeting-of-competition defense only in 
meeting a lawful price of a specific competitor? (Pp. 177 and 178.) 

Answer: That seems to have been the intent of the Court’s opin- 
ion. I think, however, the intended distinction between meeting 
the price of one competitor and meeting eos of several competitors 
will, under the Court’s interpretation of good faith, be of little sig- 
nificance and no safeguard to the competitive processes. 

Question : 

Mr. MALetz. Is it or is it not correct that the proviso of the present section 
2(b) could not be used to justify a price reduction to meet competition generally ? 
(P. 178.) 

Answer: I would assume that in order to make out the defense the 
seller would have to have evidence which would lead a reasonable man 
to believe, as stated in Staley, that at least one lower price offer was 
available to the customer. I would not think, however, that the pres- 
ence of two or more lower price offers yould invalidate the defense. 

(Question : 

Mr. MALetz. Does the Standard of Indiana decision mean that it is legal, say, 
for a manufacturer who lowers his price to one customer, to keep that customer 
from going to a competing manufacturer, to maintain his usual price to the 
other customers? (P. 178.) 

Answer: Yes, even though the effect of the discrimination is to sub- 
stantially lessen competition or create a monopoly. 

Question : 

Mr. MALETz. Wouldn’t it be quite a problem for the Commission under H. R. 11 
to ascertain whether on the one hand the effect of the discrimination is sub- 
stantially to lessen competition, or on the other hand to ascertain whether the 
effect of the discrimination is to injure, destroy or prevent competition? (P.179.) 

Answer: The Commission appears to have difficulty finding any 
place where there is a substantial lessening of competition or a tend- 
ency to create monopoly—under the antimerger law, under section 3 
of the Clayton Act, as well as under the Robinson-Patman Act. 

The language of H. R. 11 is well known to the courts, however, and 
they have the Standard Stations case as a model. Consequently, | 
should hope that the bill could be enforced by private litigants im the 
courts. 

Question: 

Mr. Ma.etz. The legality or illegality under H. R. 11 would depend upon wheth- 
er the effect is to substantially lessen competition, or whether the effeet is to 
destroy or prevent competition, would it not? (P. 179.) 

Answer: If the good-faith defense is made out, yes; the illegality 
would hinge upon that distinction. 

Question: Mr. Keating asked the question whether the distinctions 
referred to in the preceding question would be wiped out if the good- 
faith proviso were eliminated. 

Mr. Keating. There wouldn’t be any such question raised if we struck out 
completely the proviso about good faith, would there? (P.179.) 

Answer: No. 

Question: Mr. Maletz raised the question concerning a statement 
made by Mr. Patman during the debate on the Robinson-Patman bill 
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which was quoted in the majority opinion in the Standard (Indiana) 
case, at page 260 of 340 United States, as follows: 

Mr. PatMAN. It means they might meet competition but not cut down the price 
below cost. It means an equally low price, but not below that. 


Answer: This statement was made in the specific context of what a 
retail chain may do in its prices to consumers when there is no effect 
of creating inequalities among buyers for resale. The full part of 
the statement by the Supreme Court is as follows: 

Mr. PatTMAN. If the Senate amendment should be adopted it would really de- 
stroy the bill. It would permit the corporate chains to go into a local market, 
cut the price down so low that it would destroy local competitors and make up 
for their losses in other places where they had already destroyed their com- 
petitors. One of the objects of the bill is to get around that phrase and prevent 
the large corporate chains from selling below cost in certain localities, thus de- 
stroying the independent merchants, and making it up at other places where 
their competitors have already been destroyed. I hope the gentleman will not 
insist on the Senate amendment, because it would be very destructive of the 
bill. The phrase “equally low price” means the corporate chain will have the 
right to compete with the local merchants. They may meet competition, which 
is all right, but they cannot cut down the price below cost for the purpose of 
destroying the local man. 

Mr. Cooper of Ohio. What does the gentleman’s proviso mean? 

Mr. PaTMAN. It means they may meet competition, but not cut down the price 
below cost. It means an equally low price but not. below that. It permits com- 
petition, but it does not permit them to cut the price below cost in orif@r to 
destroy their competitors. I hope the gentleman will not insist on the Senate 
amendment. 


Question : 


Mr. Keating. * * * is not there danger that this legislation, if that is the 
effect of it, would tend to put a lot of little people out of business (referring to 
the effect of the bill upon small manufacturers) (p. 155). 


And also: 


Mr. McCuttocn. Does the author of this bill conceive of any examples whereby 
it could be the ruination of the suppliers? (p. 160). 

Answer: Under the Standard of Indiana decision, there is ex- 
tremely wide freedom for sellers to discriminate in prices. This being 
true, big manufacturers and big suppliers of all kinds are enjoying 
unfair advantages over their smaller competitors. 

And may I ad lib, Mr. Chairman, on just this particular thing? 

The Cuarrman. Certainly. I want to say this, Mr. Patman: This 
statement is very well drawn up, and it indicates a great deal of care 
and research, and I want to thank you and the members of the staff 
who may have helped prepare it. 

Mr. Parman. The members of the staff are entitled to most of the 
credit; we worked yesterday and early this morning on it. 

There is a tremendous bounty offered for the destruction of the inde- 
pendent merchant. That sounds like a terrible statement, but it is 
true. 

Congress didn’t intend it so but Congress did it, and we are to 
blame—all of us are to blame. It comes about under our tax laws, not 
under any laws passed by this committee. 

Now a local merchant is in competition with a national chain across 
the street, and this chain starts selling below cost to put the independ- 
ent out of business. 

Say the chain during 1955 lost $100,000 doing this, and the inde- 
pendent merchant also lost $100,000. The result was that the local 








242 TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


merchant had to go out of business. He was a local corporation but 
he lost everything. Well, the big national chain can deduct that as 
an expense, and will save $52,000 by doing it. In other words, its 
$100,000 loss, after taxes, amounts to only $48,000. Then the national 
chain can buy out the competitor that has been destroyed, and the 
national chain can also deduct that $100,000 that the independent lost 
and get a tax deduction equal to $52,000 in cash. In other words, it 
gets back the remaining $52,000 of its $100,000 loss. 

In addition to that, let’s say the independent had an original paid-in 
capital of $100,000. Then the chain can refund its stockholders by 
that amount, as a return of capital, which is an income to stockholders 
that is exempt from individual income taxes. In summary there are 
three bounties offered for destroying the independent merchants of 
this country. 

The Cuairman. There is no doubt that our tax laws are faulty in 
that regard and many other regards. But is your premise correct, if 
there was price discrimination and selling below cost, wouldn’t that 
be a violation of the Robinson-Patman Act? 

Mr. Parman. Yes. But it takes a little time to get around to en- 
forcing the law, particularly if it is necessary to prove purpose to de- 
stroy a competitor. 

Mr. Materz. Is there any provision in the Robinson-Patman Act 
which would prohibit selling below cost ? 

The Cuatnan. If it is done deliberately to destroy a competitor, 
that would be a violation; wouldn’t it? 

Mr. Parman. The question of intent. would have to be shown. 

Mr. Maerz. But is it a violation of the Robinson-Patman Act as 
such specifically, or is it a violation of the Sherman Act? 

The Cuarrman. If its intent is to destroy. 

Mr, Parman. The case is pending now in Fort Worth where the 
Department of Justice “atin the indictment of a national chain for 
just that very thing—— 

Mr. Maerz. That is the Safeway case, I understand. 

Mr. Parman. And that is under section 3 of the Robinson-Patman 
Act, which became a part of the act in the Senate. Senator Borah 
offered the amendment, and it has put into the criminal statute every- 
thing that we have done in the civil statute. I mean that that was 
the intent of it, and it is under that section that the indictments were 
returned at Fort Worth within the last year and are now pending. I 
don’t think there have been any trials. 

Shall I continue, Mr. Chairman ? 

The Cuarrman. Yes, sir. 

Mr. Parman. The effect of H. R. 11 will be to narrow the latitude 
for price discriminations. Hence the advantages which big sup- 
pliers now enjoy over their smaller conpetitors will tend to be con- 
tracted; and the competition between suppliers will be more a ques- 
tion of which suppliers can produce ind sell at the lowest average 
cost. Consequently, big manufacturers and big suppliers of all kinds 
who are relatively inefficient and high cost could conceivably be hurt 
by smaller, more efficient competitors. 

For example, under the Standard Oil (Indiana) opinion, let us 
say that a small manufacturer of some unknown brand of breakfast 
food, with no distribution system of his own, goes to A. & P. and 
offers A. & P. his total output at a low price. Then General Foods 
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would be justified in meeting that low price to A. & P. without at 
the same time giving A. & P.’s competitors the low price. This then 
would have the effect of foreclosing the market to a small manu- 
facturer, and at the same time creating inequalities among the retail 
buyers, so that A. & P. would have an advantage over the smaller 
buyers. 

Under H. R. 11, however, if it could be proved that General Foods’ 
discriminations substantially lessen competition or tended to create 
a monopoly, then the discrimination would be illegal. Consequently, 
the effect of H. R. 11 will tend to remove a coercive practice against 
small manufacturers, as well as reduce unjustified inequalities among 
retail buyers. 

The Cuarrman. Mr. Patman, I would like to ask this question for 
clarification, without indicating views pro or con on this important 
matter—and it is a very important matter. 

As I understand it presently, there are a number of absolute de- 
fenses even where there are differentials in price charged by the seller. 
For example the seller can defend successfuly by showing the differ- 
ences in price were for due allowances in the difference of cost of 
manufacture. 

Mr. Parman. Manufacture, sale, or delivery; that is written into 
the law. 

The CHatmman. Manufacture, sale, or delivery. Another success- 
ful defense could be that the differential was caused by the changing 
conditions affecting the market. And another defense could be the 
selection of customers. 

Mr. Patman. Provided it is not used as a cloak to try to hide a price 
discriunination; that is, the seller my change his price at any time 
if he offers it to all customers alike. 

The Cuarrman. That is right. But those justifications are regard- 
less of good faith. 

Mr. Parman. Yes; it couldn’t be any other way. 

The CuatrMan. They are absolute defenses ? 

Mr. Parman. Yes, sir. 

The Cuatmrman. They are absolute defenses even if they substan- 
tially lessen competition in a given area ? 

Mr. Parman. Well, I think that would be correct, Mr. Chairman. 

The Cuairman. I think that is right. 

Mr. Parman. Yes, sir; I think it is correct. 

The Cuatrman. Now, my question, then, is this: Why should there 
be a distinction between the good faith defense—and you have it in 
your proviso—and the other defenses available to the seller ? 

Mr. Parman. Well, under section 7 of the merger act. 2 large con- 
cerns, or 1 large and 1 small, can merge without being guilty of violat- 
ing the law, even though the merger substantially lessens competition, 
if it is done for investment purposes. 

Now, in this case it is a congressional phrase that was put in here 
about good faith that has caused us all this trouble. And we don’t 
want to strike it out entirely ; we are not asking to strike it out entirely. 
Not that we wouldn’t favor it, we would, but because we know we 
couldn’t expect to get the bill through in a reasonable length of time— 
and these independent merchants are screaming, and they have a right 
toscream. It has been 5 years, and there is no change in this law. 
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It should be done quickly and immediately, and we are not willing 
to ask for too much. 

The CuarrMan. Those are extraneous observations. 

Mr. Parman. No, sir. 

The Cuarrman. I wonder if you could answer specifically why 
other defenses are available but not good faith even though the adverse 
effect on competition is the same? 

Mr. Patman. In the merger statute? 

The Cuarrman. No; in the sections that I referred to. 

In other words, we have various absolute defenses we have just 
referred to including good faith. Now, you make a distinction and 
use good faith as a defense. 

Mr. Parman. Well, if they had properly interpreted the self-de- 
fense, I don’t think this question would be involved. 

The Cuarrman. If who hadn’t? 

Mr. Parman. The Supreme Court. 

The Cuarmman. Well, they have interpreted it in that way. 

Mr. Parman. I say “properly interpreted it.” 

The CuairMan. We can’t change that. 

Mr. Patman. We can by law if we pass this bill. 

The CHarrman. I don’t know whether you are doing it or not. 

Mr. Patman. We will risk it. 

The Cuarrman. I wonder whether you will actually do it. 

Mr. Parman. We think so. 

The Cuarrman. All right. Any other observations? 

Mr. Parman. We are finished, Mr. Chairman. 

May I state just an observation, that Mr. Keating—I am sorry he 
is not here—spoke yesterday about the discharge petition, which I 
hope is not important. The main thing is passing a bill if it is justi- 
fied, and the question of procedure is not the point. 

But may I say in answer to Mr. Keating’s statement that a discharge 
petition is a way to stop a bill, that only one bill has ever been passed by 
Congress through a discharge petition. 

Well, I happend to have some personal knowledge of that. You 
know there is what was called an adjusted service certificate debt that 
was owed to veterans of World War I, sometimes called the bonus. 

I offered a bill to pay that in cash. And three times that bill came 
before the House by a discharge petition. On the first two occasions 
the petition required only one-third of the members, 145; and they 
changed the rule to make it 218, thinking it would be impossible for us 
to get that many signers on the petition to bring it up the third time. 
But we brought it up the third time with 218. 

Now, that petition was effective the early part of January 1936. 
That petition, being there and effective, so that the bill could be called 
up very soon after the Congress met, caused the Ways and Means 
Committee to get up a bill of its own, which bill did all that I wanted 
done, consequently, we didn’t pass the bill under the petition, but we 
did pass a bill because the petition was there. 

Now, there is a case where the petition itself didn’t pass that par- 
ticular bill, but it caused the passage of a bill which accomplished the 
same purpose. And there have been many other cases just like that 


one. 
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The Cuarrman. I might say this: The filing of a discharge petition 
or the status of a discharge petition at this moment has no effect what- 
soever as far as my judgment is concerned. 

Mr. Patrman. That is fine. And I hope that the committee will give 
the same consideration as they would have given if the discharge 
petition had not been filed. 

The Cuarman. I am quite sure you will find that the committee 
will do that. 

Mr. Parman. I understand—I believe in a member using every 
parliamentary device that is legal and honorable that he can use to get 
consideration of a bill which he believes to be in the public interest. 
And that is the reason I used the petition in this instance. 

I want to invite your attention to the fact that other bills have been 
made law the same way, like a bill introduced by Mr. Rogers of 
Florida, an accumulated bill by petition; a bill of Mr. Crosser of 
Ohio, on railroad retirement; and a bill of Mr. Miller of California, 
on providing additional benefits for postmasters, officers, and em- 
ployees in the postal service, and so forth. 

A number of bills have been enacted into law by reason of the 
discharge petition route, and although not all of them, and very few 
of them, were enacted just that way, they were enacted by reason of the 
existence of the petition, because of the existence of the petition the 
laws were actually passed. 

Now, I would hope, Mr. Chairman, that you will give every con- 
sideration to this. ‘Time is of the essence. There are many people, 
more small men going into bankruptcy today than ever before in recent 
history, and there are fewer new businesses organizing. What you 
might call the Captain Kidd’s in business are having a field day since 
that Standard Oil decision in 1951, every day causes additional losses 
of small businesses and causes the big fellows to gain more toward 
monopoly. 

The Cuarrman. Mr. Patman, you probably know that we sat all 
day yesterday and the day before that. We probably will have to 
sit all day Monday, and I don’t know how many other days, because 
we have fully a score of other witnesses. 

Mr. Patman. I ask just one thing, Mr. Chairman: That you not mix 
this up with the other bills that require a lot more hearings. I hope 
you give us early consideration on this bill. because the small-business 
peovle of the Nation have centered on this bill. 

The Cratrman. I couldn’t very well refuse to hear the Adminis- 
trator of the Small Business Administration, Mr. Barnes, or the 
National Congress of Petroleum Retailers, or the Empire State 
Petroleum 

Mr. Parman. Of course, the Small Business Administration may be 
expected to be just like the other administrative agencies, and that I 
can’t understand, because this is something that will help small busi- 
ness; why they are opposed to it I don’t understand. And the 
Democrats are to blame, too. 

The Cuarrman. Most of these businesses are representatives of 
wholesale and retail organizations. 

_Mr. Patman. I was talking about the Small Business Administra- 
ton. 

Now, the Democrats are on the spot here. We are always talking 
about big business and about the Republicans being big business 
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minded, but we are here, we have a chance to help little business, just 
big business won’t get the job done for the Democrats, we have to do 
something for the little fellows. 

I hope the committee gets a chance to pass a bill that will do some- 
thing for the little fellows. 

The CHarman. If there was a Republican here he would answer 
that, but we try to keep politics out of this. 

Mr. Parman. The Administrator of the Small Business Adminis- 
tration will give you a speech on this; I know what he will have to say. 
I have heard him before. I am not condemning him as a person; 
I know it is because of the party he is in. 

The Cuatrrman. Thank you very much. 

(Mr. Patman’s supplemental statement is as follows :) 


SELECT COMMITTEE ON SMALL BUSINESS, 
Housk or REPRESENTATIVES OF THE UNITED STATES, 
Washington, D. C., May 3, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: When I appeared before the Antitrust Subcom- 
mittee of the Committee on the Judiciary on April 20, 1956, and testified con- 
cerning H. R. 11, you graciously informed me that you were affording me an 
opportunity to supplement my testimony, if I cared to do so, in writing. 

I am transmitting herewith a written statement to supplement the testimony I 
presented to your committee on April 20. I would appreciate it if it would be 
inserted in your record at the conclusion of the testimony I gave orally. 

This supplemental written statement relates to a recent decision by the 
United States Court of Appeals for the Ninth Circuit in the case of Balian 
Ice Cream Co., Inc., et al. v. Arden Farms Co., et al. In that case the court 
increased the size of the loophole which had been made previously in the Robinson- 
Patman Act by the decision of the Supreme Court in the case of Standard Oil 
Company of Indiana v. Federal Trade Commission (340 U. 8. 231). The Chair- 
man of the Federal Trade Commission has described the decision of the court in 
the Balian case as a “somewhat perplexing decision.” Indeed, it is perplexing. 
For that reason it is not possible at this time to appraise completely the extent of 
the disastrous effects it will have upon small business. In my supplemental state- 
ment I have indicated some of the obvious effects that this unfortunate decision 
will have upon small business. 

The case provides an additional strong reason why the Congress should 
enact into law H. R. 11 and to enact it promptly. 

West best wishes and kind regards, I am, 

Sincerely yours, 
WRIGHT PATMAN. 


Mr. Chairman, I desire to use this opportunity to inform you and the members 
of your committee about an additional loophole that has been made in the 
Clayton antitrust law, as amended by the Robinson-Patman Act. It is a loop- 
hole that was made in that law quite recently. The United States Court of 
Appeals for the Ninth Circuit on October 31, 1955, handed down its decision 
and opinion in the case of The Balian Ice Cream Co., Inc. v. Arden Farms Co. et 
al. In so doing, it in effect rendered its decisions in 15 separate cases which had 
been brought by small-business men as plaintiffs to protect themselves from 
destructive price discriminatory practices. Their actions were brought as 
provided for under section 4 of the Clayton Act, in which the plaintiffs claimed 
violation of the Federal antitrust laws. The basic claim was that each of the 
plaintiffs who is an independent manufacturer or distributor in the Los Angeles 
area, sustained injury when the large Arden Farms Co. had engaged in price- 
discrimination tactics. The gist of the complaints was that the Arden Co. 
operates in the Northwest States and in Arizona, as well as in California, and 
that discriminations are obvious because it is charging its customers in these 
other States higher prices than it charges its customers in the Los Angeles area 
for products of like grade and quality. 
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The Court of Appeals for the Ninth Circuit decided the cases against the 
plaintiffs, holding that the defendant Arden had made out a defense by show- 
ing that its prices in California “were set up in good faith to meet the lawful 
and equally low prices of its competitors.” In that connection the appellate 
court stated : 

“The trial. court made precise and exact findings covering this defense. It was 
found. that the prices at which Arden sold its ice-cream products in California 
were set up in good faith to meet the lawful and equally low prices of its 
competitors.” 

Counsel for the plaintiffs then petitioned the Supreme Court of the United 
States for writ of certiorari. The Supreme Court denied that petition. The 
effect of its denial would be to leave the decision of the Ninth Circuit Court of 
Appeals as the law of the case. Moreover, since the Federal Trade Commission 
has the paramount jurisdiction as a Federal agency to enforce the statute in 
question, it must look to the decision of the ninth circuit for guidance in its 
enforcement activities. 

Counsel for the plaintiffs have petitioned the Supreme Court for a rehearing 
on their petition for a writ of certiorari. In that connection they have pointed 
out to the Court that the Ninth Circuit Court of Appeals in its decision in the 
Balian case held: 

1. That defendant Arden had made out a good-faith defense, and in so doing 
had extended the scope of the good-faith defense provided for by the decision 
of the Supreme Court of the United States in the case of Standard Oil Co. v. 
United States (340 U. 8. 231). 

2. That it did not overcome the good-faith defense of defendant Arden for the 
plaintiffs. to show that Arden had in its discrimination in price not merely met 
an equally low price of a competitor but had undercut its competitors. 

3. That defendant Arden made out its good-faith defense even though it had 
discriminated in price to eliminate a great many of the “chiseling cuts” of its 
competitors in the Los Angeles area. 

4. That the plaintiff did not overcome Arden’s good-faith defense by showing 
that Arden had not discriminated to meet an equally low price of a competitor 
in an individual competitive situation. 

5. That Arden should be regarded as having acted in good faith, even if 
Arden had gone beyond the technical limits of meeting an equally low price 
of a competitor on ice-cream products offered for sale by its competitors to 
their customers, so long as it did not extend that action to include “diced-ice 
cream” with respect to which Arden had a monopoly control in the Los Angeles 
market. 

6. That Arden obviously did not violate section 2 (a) of the Clayton Act, 
as amended, by selling ice cream products at higher prices in other States than 
it was selling goods of like grade and quality in the Los Angeles area. 

7. That there was no direct connection between Arden’s discriminatory higher 
prices that it charged its customers in other States and the lower prices it 
charged its customers in the Los Angeles area; that even in geographical price 
discrimination cases such as this, it must be shown that different competing 
customers are charged different prices. 

8. That a factor against the plaintiffs is the admitted fact that neither the 
materials nor the products sold at the discriminatory prices by Arden in the 
Los Angeles area are shipped in interstate commerce. 

9. That “Arden did not embark upon a campaign of selling goods shipped in 
interstate commerce in a local area to punish or designedly try to cause loss 
to one weaker competitor. It had no design to eliminate such a competitor 
and put him out of business.” 

The testimony before this committee on April 18, 1956, included expression 
of concern from a representative of many small-business men that the decision 
in this Balian case continues the “whittling away” of the Clayton Antitrust 
Act, as amended by the Robinson-Patman Act, which was started by the 
Supreme Court in its decision in the Standard of Indiana case. (See the testi- 
mony of Mr. Henry Bison, pp. 228-231, of the transcript of the hearings.) 

In his testimony before this committee on April 19, 1956, the Chairman of 
the Federal Trade Commission admitted that he had found the opinion and 
decision in the Balian case a “somewhat perplexing decision” (transcript 
p. 331). He observed that he had construed the law as providing for the 
application of the “good-faith” defense in those instances where the defendant 
meets but does not undercut a competitor’s price. Then it was pointed out 
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to him, at pages 182 to 184 of its report, the Attorney General’s National 
Committee To Study the Antitrust Laws recommends that the law should be 
so construed as to allow sellers to use discriminations not alone as a defense to 
retain a customer but also in an offensive manner to acquire new ones, even 
where the seller cuts his price to the favored buyer below that offered to such 
buyer by the seller’s competitors. In that connection the Chairman of the 
Federal Trade Commission stated that he regards that recommendation as 
“purely advisory.” It should be noted that the report containing that recom- 
mendation had been sent by the Attorney General to the judges who comprise 
the Ninth Circuit Court of Appeals. Perhaps those judges also regard the 
recommendations contained in the report in the same light as the Chairman 
of the Federal Trade Commission regards them, namely as ‘“‘purely advisory.” 
Be that as it may, it now appears that the Ninth Circuit Court of Appeals has, 
in the Balian case, demonstrated its willingness to accept and follow the 
“advice” and “recommendations” of the Attorney General’s National Committee 
To Study the Antitrust Laws. That is true although the Chairman of the 
Federal Trade Commission in his testimony before this committee on April 19, 
1956, at transcript page 332, stated that he clearly understands the law, even 
as construed by the Supreme Court in the Standard of Indiana case, to limit 
the defendant’s showing in his “good faith’ defense to a showing that he 
merely met an equally low price of a competitor and did not undercut it. 

What has the decision in the Balian case done in “whittling way” the law 
against discriminations which substantially lessen competition and tend to create 
a monopoly in any line of commerce? In providing an answer to that question I 
would like to summarize my understanding of the facts upon which the Balian 
case is founded: 

1. Defendant Arden is one of the largest manufacturers and distributors of 
ice cream products in the United States. It isa Delaware corporation. It manu- 
factures and sells its products in California, Oregon, and Washington. In 
addition, it sells and distributes its products also in Idaho and Montana. 

2. Although Arden by virtue of its control of certain patents had a virtual 
monopoly control over a packaged individual serving of ice cream that it had 
designated “Diced Cream,” it nevertheless did face some competition from the 
sale of other ice cream packaged for individual servings. 

3. In the Los Angeles area Arden had a substantial share of the total market 
for ice cream and ice cream products. Its share amounted to 18 and 17 percent, 
respectively. That share was substantially more than the aggregate of the shares 
of all of the 15 plaintiffs who proceeded against Arden because of its discrimina- 
tions in price and who lost their suits by virtue of the decision in the Balian case. 

4. Arden, in order to retain its customers and to gain new ones cut its prices on 
ice cream products other than its monopoly product, “Diced Cream,” to meet or 
undercut prices of its local competitors in the Los Angeles area, while charging 
higher prices in other areas for goods of like grade and quality. 

5. The business of Arden and of its ice cream distributing subsidiaries in 
selling ice cream products was “substantially and adversely affected by competi- 
tive conditions.” 

6. The circuit court pointed out that while Arden’s local competitors in the 
Los Angeles area claimed they had been injured by loss of revenue, Arden had 
lost revenue on its sales in the Los Angeles area; and from these facts the court 
appears to have reasoned that there were no competitive consequences about 
which the statute is concerned ; and that “any revenue loss to the plaintiffs as a 
result of the lowering of prices is merely one of the results of local competition.” 

7. Finally, the circuit court made this astonishing interpretation of the Robin- 
son-Patman Act: 

“The statute requires that there be some discrimination.” 

The circuit court proceeded on the theory that since the customers of Arden 
who were paying it different prices were not competing with each other, and 
since competitors of Arden who were competing with it in the Los Angeles area 
were not competing with Arden in other areas where Arden was charging higher 
prices “there was no causal connection between the different prices of ice cream 
sold by Arden in Arizona, Washington, and Oregon and any damage sustained by 
plaintiffs as a result of the lowering of prices in the Los Angeles area. 

The court ruled that there was absolutely no evidence in the record that the 
differentials as to sales in commerce or in other areas had any relation to any 
injury or damage which plaintiffs may have sustained. It is true that Arden 
in certain respects engages in interstate commerce, but the court ruled it does 
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not follow that the price differential in different areas have any relation to each 
other, even if the sales involving interstate commerce were given consideration. 
The court again referred to the fact that in the Balian case competing customers 
were not shown to have been charged different prices by Arden, and that feature 
indicated a variance from the case of the Federal Trade Commission v. Morion 
Salt Co. (334 U. 8.37). The court also stated that “Arden did not embark upon 
a campaign of selling goods shipped in interstate commerce at a loss in a local 
area to punish or designedly try to cause loss to one weaker competitor; and 
that it had no design to eliminate such a competitor and put him out of business 
by giving guaranties against loss to its own sales customers.” Therefore, the 
court on that basis distinguished the Balian case from the Porto Rican American 
Tobacco Co. v. American Tobacco Co. (30 Fed. 2d 234). What the court did not 
seem to understand is that under even the original Clayton Act of 1914 it was 
not required that one, damaged as a result of discriminations practiced by its 
competitors, be shown to have been in competition with the discriminator in more 
than one area where the discriminator made sales at different prices. Moreover, 
in a primary line injury case, such as the Balian case, it has been irrelevant and 
immaterial since 1914 whether or not customers of the discriminating seller 
were in competition with each other. However, in the Balian case the circuit 
court of appeals seems to regard such a fact as of prime importance. Without 
such a showing the court appeared to think that there would be no discrimina- 
tion. It observed that “the statute requires that there be some discrimination.” 
It appears that the court considered that without a showing to that effect it would 
have been necessary to show that Arden embarked “upon a campaign by selling 
goods shipped in interstate commerce at a loss in a local area to punish or 
designedly try to cause loss to one weaker competitor.” [Italic supplied.] Ob- 
viously if that test were to be satisfied, the Sherman Act would be found suffi- 
cient to deal with the problem. 

Admittedly, in the Balian case the state of competition had not been reduced 
to a contest between Arden and one weaker competitor. At the time the case 
was brought it had 15 competitors. Under the Clayton Act are we to permit the 
Arden Co. to continue its discriminatory practices, and therefore its march to a 
near monopoly position, until it is faced with only one weaker competitor? I 
submit that such idea was not in the minds of those of us who drafted the Clay- 
ton Act and the Robinson-Patman amendment thereto. We thought of providing 
for a means to get at the monopolistic price discrimination in its incipiency and 
before it had come to full flower. At the time the original Clayton Act was 
enacted we knew that the Sherman Act could be invoked to break up a monopoly 
which had been realized through the use of monopolistic practices. We desired 
to stop the practice before monopoly was created. 

In conclusion, allow me to summarize some of the factual situation in which 
the Ninth Circuit Court of Appeals appeared to find the existence of good faith. 
Arden, a large interstate operator, discriminated in price. It did so to meet and 
beat low competitive prices, described by the court as “chiseling cuts,” which 
were being used by Arden’s small local competitors in the Los Angeles area. In 
doing that, it injured those competitors. How many will disappear as a result 
of such injuries is anybody’s guess. However, whether they disappear or whether 
they are taught lessons as a result of price discriminations on the part of Arden 
to never again cut their prices and thereby be charged with “chiseling,” it is a 
safe guess that the public will pay the bill in the form of higher ice-cream prices 
in the Los Angeles area. Perhaps it is a simple case of nearsightedness on the 
part of the court when it viewed the lower discriminatory prices on the part of 
Arden as a boon “in the public interest.” 

We who support H. R. 11 and urge its enactment desire a return to first prin- 
ciples. We cannot understand the economic beliefs of whose who advocate the 
use of such a monopolistic practice as price discrimination by the large corpo- 
rate giant, Standard Oil Company of Indiana, as a good-faith competitive act 
against small competitors. According to our understanding of economics, the re- 
sult of what they advocate will be the opposite to “competition.” We do not want 
that result. We do not want substantial lessening of competition or the creation 
of monopoly. Therefore, we urge enactment of H. R. 11. 


The Carman. Our next witness is Mr. Wendell Barnes, Adminis- 
trator, Small Business Administration. 
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STATEMENT OF WENDELL BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION 


Mr. Barnes. Mr. Chairman and gentlemen of the committee, I cer- 
tainly didn’t want to make any political speech. But if you want me 
to make one 

The Cuarrman. Will you excuse me, Mr. Barnes? 

Our distinguished Representative, Mr. Albert, is here, and we will 
hear him. 


STATEMENT OF HON. CARL ALBERT, A REPRESENTATIVE IN 
CONGRESS FROM THE THIRD CONGRESSIONAL DISTRICT OF 
THE STATE OF OKLAHOMA 


Mr. Ausertr. Mr. Chairman, I apologize for stepping in at this late 
moment. 

The Cuatrman. No apologies are necessary. We know how busy 
you are being the whip of the House. And we are always happy to 
hear from you. 

Mr. Ausert. I appreciate your giving me this opportunity to tes- 
tify on this legislation. 

I have heard from a large number of businesses in my district, small- 
business men, independent businessmen, on this leniohation, and they 
are unanimously supporting it. 

I have had called to my attention many instances of forms of com- 
petition and business practices by various large concerns that ‘seem 
to have in them the making of a situation that might mean the end 
of many independent eee 

One of the independent businesses that operates in my section of 
the country, Oklahoma and Arkansas rey is a baking com- 
pany. The daughter of the president of this company is a resident of 
my hometown. And I have a letter which sets out, I think, most of 
the arguments that have been advanced to me by various independent 
businessmen, written by Mr. W. G. Shipley of the W. G. Shipley 
Baking Co. of McAllister, Okla., and Fayetteville, Ark. 

I ae unanimous consent that I may insert this letter dated April 
19, 1956, as a part of my remarks at this point in the record. 

The CuairMan. That may be done. 

(The letter referred to is as follows :) 


W. G. Suipitey Baxine Co., Inc., 
Fayetteville, Ark., April 19, 1956. 





Hon, Cart ALBERT, 
House of Representatives, 
Washington, D. C. 


Dear CONGRESSMAN: Reference Howard S. Cowan’s conversation with you 
the other day pertaining to H. R. 11, I would like to fortify some of the things 
he spoke with you about. 

Here in Fayetteville, Ark., late last fall, we were approached by an IGA store 
(Interstate Grocery Association), to furnish them a bread rack, which they were 
going to buy and have installed at an unheard of price of $750, for first position. 
Likewise, if we didn’t care for this figure or position, then we had a choice of 
taking second position for $500. In other words, their price for doing business 
with them would have been somewhere in the neighborhood of $1,250 for a rack 
that cost installed about $300. 

We told them that since our small plant was only four blocks from this store, 
it was a slap in the face to charge us this fee and they should be happy with 
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our service, our employee purchasing power and our reputation and allow us free 
first place position. Several days later they called again, giving us one last 
change to pay this fee, or Colonial Bread (Campbell-Taggart Associated Bakers), 
would have the money the next morning, and all would be left was the second 
position at $500. This was paid by Harris Baking Co., Rogers, Ark. The first 
position was paid by the Fort Smith, Ark., plant. As of this date we are not 
selling them any bread. 

This is a malignant business procedure that has been thriving throughout this 
four-State area for years. It came from the large business selling milk, ice cream 
and fresh vegetables, when years ago they started furnishing the grocer with 
expensive refrigerated display cases, amounting into the thousands to “squeeze” 
out the little independent processor. Lately we heard of a case where a store 
owner receiving a new car with his old one, and these major chains paying the 
difference to get back into a store, after a similar occurrence as above. 

We need all the help we can get at this point. Every store, restaurant, cafe, 
ice-cream parlor, who will sell Colonial or Rainbo bread, or even advertise it, can 
have a new screen door. They call on these merchants, pick up their old door, 
take it into Fort Smith, Ark., or Springfield, Mo., repair, repaint, rescreen, 
rehinge, place new kick plates, push-and-pull bars, return them to the store and 
install them with new springs. This cost alone, not counting labor, time or 
transportation, to us would be in the neighborhood of $20 to $50, depending if 
the store had one door or double doors. In our territory (not counting the Fort 
Smith, Little Rock, and El Dorado, Ark., where they have plants) there are about 
1,000 store doors of this date, with others to go up as soon as hot weather strikes. 
It is estimated that in this Southwest, which Colonial or Campbell-Taggart Asso- 
ciates serves, there may be as high as 50,000 doors replaced of this type. 

All of the above is charged to advertising, and it makes it impossible for the 
independent to compete due to finances. 

During my 53 years as an independent baker in the Arkansas-Oklahoma- 
Missouri area, I have never seen it as bad as it is now. You can almost count 
on both of your hands the independent bakers, while 10 years ago there was 
some 50 to 100. Most of these were either forced to sell, made to sell or whipped 
into submission or bankruptcy, due to some of the above selling practices. This 
mortality rate of bakers runs about true to form to other smaller businesses. 

I appreciate any effort on your part in helping our Oklahoma and Arkansas 
plant to survive. It is a very cold, dark picture at this point, with the sunrise 
of every day another problem arises to eliminate the smaller independent. 

With every continued good wish for your success and health, I remain, 

Yours very truly, 
W. G. SHIPLEY, 
W. G. Suretey BAKrine Co., INC., 
McAlester, Okla.; Fayetteville, Ark. 


Mr. Atsert. And I believe that completes my presentation. I 
appreciate your giving me this opportunity to appear. 
The Cuarman. Mr. Barnes, will you resume the stand again, please. 


STATEMENT OF WENDELL BARNES—Resumed 


Mr. Barnes. I appreciate the opportunity to appear before the 
committee today to express our views on two proposals, H. R. 11 
and H. R. 8395. I ask you, Mr. Chairman and the committee, to keep 
in mind that the Small Business Administration is not a regulatory 
agency in any sense of the word. 

We are created to assist small businesses and not to enforce any 
antitrust laws which, as I am sure the committee is aware, is a very 
complicated and technical matter. 

_I am not sure how much I can help the committee on these bills, 
since small businesses should not be thought of merely as retailers, 
but also as manufacturers, and they are likely to be affected by this 
proposed legislation in more than one way. 

However, we have done our best to get some views together that 
might help. 
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I have read the testimony of Judge Barnes and Mr. Gwynne, who 
are in charge of the regulatory agencies, and insofar as the endorse- 
ment features and matters I would be inclined to agree with them, 
since their knowledge is much greater than mine on those subjects. 

I personally don’t like price discriminations or monopoly, and I 
am sympathetic with the expressed motives of the author if this 
legislation. 

As I have said, it should be borne in mind that we are not a regu- 
latory agency, therefore our comments are not likely to have the same 
validity as the regulatory agencies. 

With that in mind I will comment on the bills. 

The subject of price discrimination under the Robinson-Patman 
Act is not new to Congress, although H. R. 11 was introduced during 
the ist session of the 84th Congress. During the past several years, 
Congress has held many hearings and heard many debates on this 
controversial subject. 

It has been contended by the authors of this bill that its purpose 
is to plug a glaring loophole in the Robinson-Patman Act resulting 
from the Supreme Court decision in the Standard Oil Co. case. 

The original purpose of the Robinson-Patman amendment to the 
Clayton Act was to protect the independent merchant in the competi- 
tive race for survival. 

In 1935, the time of the enactment of this Robinson-Patman amend- 
ment, some segments of small business had their back against the 
wall. 

Large buyers were obtaining price concessions and other favors 
which made it almost impossible for the competing small concern, 
regardless of its efficiency, to survive. 

Basically, the Robinson-Patman Act provides that a seller must not 
discriminate in price where such discrimination is not justified and 
where such differences in costs would substantially lessen competition 
or tend to create a monopoly. However, the act provides, and the 
Supreme Court in the Standard Oil decision held, that under the 
present language of the Robinson-Patman Act a seller may rebut a 
prima facie case of discrimination by showing that its price was 
lowered in good faith to meet an equally low price of a competitor. 

Thus, the law established by the Standard Oil case is that a showing 
of good faith by a supplier is a complete defense to any charge of dis- 
criminatory practice regardless of the effect such practice may have 
on competition. 

The proposed bill provides that a seller must not discriminate in 
price where such discrimination was not justified and where su:h dif- 
ferences in costs would substantially lessen competition or tend to 
create a monopoly. The bill further provides— 
that unless the effect of the discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, it shall be a com- 
plete defense for a seller to show that his lower price for the furnishing of 
services or facilities to any purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or to services or facilities fur- 
nished by a competitor. 

It appears, therefore, that H. R. 11 would reverse the Standard Oil 
decision and provide that the good-faith defense may not be used 
whenever the effect of the lower price substantially lessens competition 
or tends to create a monopoly. As a result the seller in each case 
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would have the burden of proving that its lower price did not lessen 
competition. 

Mr. Mauerz. May I ask this question, Mr. Barnes? I do not know 
whether this last statement of yours is correct or not, but certainly it 
does not coincide with my understanding. I thought that under this 
bill, once the seller shows good faith, then the Federal Trade Commis- 
sion would have the burden of showing the effect of the discrimination 
is substantially to lessen competition or to tend to create a monopoly. 

Mr. Barnes. That is basically it. 

The Cuamrman. Your language is inconsistent with that. 

Mr. Maerz. You say as a result, the seller in each case would have 
the burden of proving that its lower price did not lessen competition. 
That would not be the seller’s burden, but the Federal Trade Com- 
mission’s burden. 

Mr. Barnes. It would be the burden of the seller to determine that. 
It would be the seller’s responsibility to determine that before he 
lowered his price if he wished to avoid prosecution. 

Mr. Maerz. That is not what you are saying though. You are say- 
ing that as a result the seller in each case would have the burden of 
proving that this lower price——— 

Mr. Barnes. And may I strike that and amend it 

The Carman. Yes. 

Mr. Barnes. By saying that it would rest upon the seller to deter- 
mine in advance, before lowering his price whether the result of such 
action would, in effect, tend to reduce competition or create a monopoly. 

The Cuarrman. I think that explains it properly. 

Mr. Barnes. I state it that way because in commenting on the bill 
and the features that appear objectionable, I think the first thing that 
[ must say is that it is ambiguous, since the amendment does not “make 

clear when good faith may be used as a defense to price discrimination. 

Mr. Maerz. Now, Mr. Barnes, on that very point there has been 
quite a bit of testimony. I think the testimony 1s clear to this effect, 
that good faith will be an absolute defense under the bill even though 
the effect of the discrimination is to injure, destroy, or prevent com- 
petition with any person who either grants, or knowingly receives the 
benefit of such discrimination, or with customers of either of them. 
Then good faith would be an absolute defense. 

Howev er, good faith would not be a defense where the effect of the 
(discrimination may be substantially to lessen competition or tend to 
create a monopoly. 

Now under those circumstances, where is the ambiguity ? 

Mr. Barnes. I intend to give you my personal views on it. 

Mr. Maerz. Yes, indeed. 

Mr. Barnes. The good-faith clause, first appears in the act itself, 
then in the Standard Oil case and now in H. R. 11. Now when “good 
faith” is permitted as a defense it is an ex post facto situation. The 
situation already occurred. 

In this particular case, that is in H. R. 11, “good faith” must be 
used as a test by the seller before the price reduction is made. It is 
not an ex post facto situation. When you apply this to actual facts, 
you have primary competition which is among manufacturers and 
secondary competition among sellers or retailers. The injury may 
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occur in the primary field, but more frequently occurs in the secondary 
field. 

Now, as an illustration, in the primary competition, where the 
manufacturer wishes to reduce his price, he must as a test determine 
whether he is doing it in good faith. This is a mental condition of 
anyone who tries to determine whether he is acting in good faith 
and he is probably going to vote for himself. It is different when it 
is an ex post facto ‘situation and one must make a determination on 
evidence that has already been created. 

My point is that good faith is being used in more than one context. 
It is a vague concept to begin with, and in this situation a man must 
determine his own good faith before he does the act which may or 
may not subject him to penalties of law. 

Mr. Materz. Whether a person acts in good faith or not, is a con- 
cept which is not unusual to this particular statute. It runs through- 
out our statute books, does it not ¢ 

Mr. Barnes. It does, but in my opinion it is a vague concept on 
which to base future business judgment. I am giving you my per- 
sonal opinion, you understand. 

The CuarrmMan. Don’t you mean this, that a man must first envision 
the whole field, and if he finds that his action is going to substan- 
tially lessen competition or, create a monopoly, then there could not 
be any good faith at all? isn’t that correct, under this bill? 

Mr. Barnes. Under this bill, yes. 

Mr. Maerz. Now would that be terribly difficult? Take a seller 
who services a number of customers or the majority of customers in a 
particular trading era, and he reduces his price to one customer and 
not to the other customers. Wouldn’t he know in advance that the 
effect of the discrimination very likely would be substantially to lessen 
competition ? 

Mr. Barnes. He probably would. 

The Cuairman. Then good faith is no defense. 

Mr. Materz. Under those circumstances—I am a little troubled by 
your comment with respect to this terrible burden upon the seller. 

Mr. Barnes. Well, 1 won’t phrase it in the terms of “terrible bur- 
den.” Ithink I restated it and said it was 

Mr. Materz. Well, you first said the seller had the burden before 
the Commission of proving the effect of the discrimination. Then 
you said the seller, at the beginning, in determining whether or not he 
should discriminate, will have the problem of knowing whether or 
not the discrimination may be substantially to lessen competition. 

I gave you an illustration of a situation where a seller in advance 
might well know that the effect of the discrimination probably would 
be ‘substantially to lessen competition. I do not think it is an in- 
surmountable problem insofar as the seller is concerned ; do you? 

Mr. Barnes. No; I do not in that situation. 

Let me give you an illustration which I intended to get into nest. 
Take the situation where there is a small manufacturer competing 
against a large manufacturer. The small manufacturer, in order to 
meet the price of the large manufacturer, must determine whether to 
reduce his price. Now, before he does that, it seems to me, under this 
bill, he would have to determine, not the secondary i injury that would 
occur to their customers, but whether in the primary competition field. 
there are other small manufacturers with whom competition would 
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tend to be lessened. If so, he would run the penalty of law if he 
reduced his prices. 

Mr. Maerz. Now you say that this bill could very well be harmful 
to small manufacturers. Is it not correct that under this bill a small 
manufacturer, or a large manufacturer as well, could discriminate in 
price and still plead good faith as an absolute defense even though 
the effect of the discrimination would be harmful to the competitive 
process ? 

Mr. Barnes. It is our understanding that not under the present 
wording of the bill. Under the present wording of the bill, they have 
to determine it first. 

Mr. Materz. I think you are quite wrong, Mr. Barnes, with all due 
respect. I think that under the bill, even if the manufacturer discrimi- 
nates in price, he can still plead good faith as an absolute defense, 
although the discrimination may injure, destroy, or prevent competi- 
tion with any person who either grants or knowingly receives the 
benefits of such discrimination, or the customers of either of them, 
Is that right ? 

Mr. Barnes. But then if it substantially lessens competition 

Mr. Materz. I am not talking about substantially lessening com- 
petition. I am saying that under the bill, as the committee under- 
stands it, good faith would still be an absolute defense for the small 
manufacturer even though the effect of his discrimination might be 
harmful to the competitive process, even though the effect of his dis- 
crimination might be to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefit of such 
(discrimination, or with customers of either of them. 

Mr. Barnes. It is my understanding—I am sure that you are right 
if that is your understanding of the bill. But it is my understanding 
at the same point he must determine whether there is going to be a 
substantial reduction in competition with another of his primary 
competitors. 

Now, if I do not understand the bill, I am willing to change my 
statement. 

Mr. Maerz. Well, I do not know, frankly, Mr. Barnes, whether 
your organization has made a detailed analysis of the bill. 

Now you point out that this bill may be harmful to a small manu- 
facturer. I am saying that the manufacturer, this small manufac- 
turer, can still discriminate in price and still plead good faith as an 
absolute defense even though the discrimination may be harmful to 
individual competitors. 

Now if that is the case, would you change your position with respect 
to this bill ? 

Mr. Barnes. I may not understand the way you stated it, but you 
stated that he can plead it, whereas in actual fact, isn’t it a matter of 
changing the burden of proof? 

Mr. Maerz. No, not a bit. Under this bill, to go one step further, 
if the Federal Trade Commission proceeds against this small manu- 
facturer, he pleads good faith as a defense, good faith in meeting a 
competitor’s price, and the Federal Trade Commission then tries to 
show that the effect of the discrimination is substantially to lessen 
competition. 

If the Federal Trade Commission cannot make that showing, if 
all the Federal Trade Commission can show is that the effect of the 
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discrimination is to injure, destroy, or prevent competition, then that 
small manufacturer’s good-faith defense is absolute. 

The Cuatrman. There is no doubt about that, Mr. Barnes. 

Mr. Barnes. All right, sir. 

Mr. Materz. Now under those circumstances, what is your position 
with respect to this bill ? 

Mr. Barnes. Under those circumstances, I would have to let the 
small manufacturing associations speak for themselves. I mean I have 
merely been trying to represent the effect on it as I understood it. If 
it is different from that, I would much rather have them answer for 
themselves. 

The Cuarrman. You are the Administrator, you are to give us the 
benefit of your advice. 

Mr. Barnes. I withdraw my statement as to the effect on small 
manufacturers if I accept your statement. 

Mr. Maerz. Let me ask you this, Mr. Barnes: You approach this 
from the standpoint of the small manufacturers. Why don’t you ap- 
proach this from the standpoint of the retailers, of these retail food 
merchants, if you will? 

Mr. Barnes. If you will let me continue, I will, sir. 

Mr. Materz. All right. 

Mr. Barnes. It appears to us that the proposed amendment has 
several objectionable features. In the first place, I believe that it is 
ambiguous because the amendment does not make clear when “good 
faith” may be used as a defense to a charge of price discrimination. 

But, perhaps more important, this legislation, if it becomes law, may 
tend to lessen competition between the small and large manufac- 
turers. This result is brought about because under the new language 
a small manufacturer cannot, without risk, decrease his price to meet 
the lower price offered by a larger competitor until he has determined 
if such a decrease in price substantially lessens competition. 

This requirement, insofar as the small manufacturer is concerned, 
obviously is not practical. Most such sellers do not know whether the 
lowering of their prices to meet the price of a competitor will affect 
competition. : ao | 

We must be realistic about this legislation and we must not place 
undue burdens upon a small manufacturer who wishes to lower his 
yrice to meet competition so that he may sell his goods and stay in 
oreaal 

We also must remember that if the antitrust laws operate to dis- 
courage the lowering of prices in competition among manufacturers, 
prices will remain high and the consumer will be penalized thereby. 

We are aware that the views just expressed may not be shared by 
another segment of the economy affected by this legislation, the mar- 
keteers. The Small Business Administration feels obligated to bring 
to the attention of this committee the numerous complaints it has 
received from drug, food, beverage, furniture, and other small-business 
groups, referring to the alleged detrimental effect on competition of 
the Standard Oil decision. ’ 

Mr. Maerz. May I interject at this point? 

Mr. Barnes. Yes, sir. 

Mr. Matrrz. I take it up to this particular point your objection to 
the bill is predicated on possible hardship to small mannfacturers. 
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Now you point out that the small-business groups representing 
drug, food, beverage, furniture, and other small-business groups—— 

Mr. Barnes. Retail groups. 

Mr. Maerz. Retail groups? 

Mr. Barnes. Yes, sir. 

Mr. Matetz. Feel that that bill is necessary and that the Standard 
of Indiana decision has been extremely detrimental. 

Mr. Barnes. Yes, sir. 

Mr. Maerz. Now the question is this: As the Small Business Ad- 
ministrator, why is your thinking governed by the position of the 
small manufacturer and not by the position of these retail groups? 

Mr. Barnes. It is not. I said at the start of this that it must be 
borne in mind that in the small-business group are both representa- 
tives of manufacturers and retailers. And all I intended to say in 
the first part was that there might be, there was a potential problem, 
in the case of a small manufacturer in determining at the time he 
reduced his prices as to whether or not he was lessening competition 
in his primary field. That was all I intended to do, was to call atten- 
tion to the possible situation in the case of manufacturers. 

Then I intended to report, and am reporting, to the committee, 
that we have had many complaints from the small-business groups who 
no doubt will appear before your committee, who complain of what 
they think the effect of the Standard Oil case is. 

You must at the same time keep in mind that the regulatory 
agencies that have already testified before your committee have in- 
dicated a different view as to the effect, and that is my only intent in 
stating these different positions. 

I do not see how I can do anything else when the Small Business 
Administration works equally with small manufacturers and retailers 
and service trade and everything else. 

The Cuatrrman. Go ahead, Mr. Barnes. 

May I ask this one question at this point though? 

Mr. Barnes. Yes, sir. 

The CuarrMan. Excuse me for asking you to go ahead and then 
interjecting a question. 

Have you received any complaints from any small manufacturers 
to the effect that this proposed legislation is detrimental ? 

Mr. Barnes. We have not, but I do not recall that. We have not so- 
licited their views. We did not have much time to prepare for the 
hearing and assumed that they would be present at some time to 
speak for themselves. 

The CuatrMan. We had no request from any small manufacturing 
associations that they be permitted to express their views for or 
against. 

Go ahead, Mr. Barnes. 

Mr. Barnes. The Standard Oil decision has been law since 1951. 
After nearly 5 years of experience under this law, it is interesting 
to note that most small associations whose members are composed 
principally of small marketeers have been critical of its effects. 

For example, to cite only one of many such instances, the National 
Association of Retail Grocers on November 4, 1955, testifying before 
the House Small Business Committee, stated : 


Gentlemen, my closing remarks are directed to the urgent need for passage 
of H. R. 11. Since the decision of the Supreme Court in the Standard Oil case, 
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we have observed a gradual deterioration in the effectiveness of the Robinson- 
Patman Act. 

Other associations of small business also have indicated that the 
Standard Oil decision has limited the effectiveness of the Robinson- 
Patman Act. 

They have contended that in those cases where the injury to com- 
petition as a whole is substantial, the extent of the damage should 
weigh heavily in determining the completeness of such a defense. 

Another criticism of the effect of the Standard Oil decision is that 
the making of this “good faith” showing a complete defense has 
created an unusual burden on the Federal Trade Commission and has 
impeded the functions of that agency in its antitrust activities. 

This opinion or charge is, of course, one that can best be answered 
by the Federal Trade Commission. As this committee knows, both 
the Federal Trade Commission and the Department of Justice have 
testified that under the present law, competition is encouraged. 

The Small Business Administration, under the present circum- 
stances, would be guided by the opinion of the agency that has the 
operating responsibility in the antitrust field. 

The CuarrMan. Then you are more or less following the views of 
the Department of Justice and the Federal Trade Commission re- 
gardless of what the experience and what the expert opinion of your 
officials may be? 

Mr. Barnes. We are reporting to you the information that has 
come to us from the small business community on both sides. As 
a part of the executive branch, we would, of course, be guided by the 
opinions of the agencies that have the operating responsibility of en- 
forcing the law in this field. 

The Cuatrrman. Do you conceive that to be your function? 

Mr. Barnes. Yes, sir. 

The CratrmMan. Merely to follow what these agencies do? 
Shouldn’t you have an independent thought on this matter? 

Mr. Barnes. They have primary responsibility in that field and 
much more jntimate knowledge of the effects of the actions that have 
been brought, the procedural problems that arise under those laws. 

The Cramman. I know, but we set up the Small Business Adminis- 
tration primarily to feel the pulse of small business all over the 
country, and the pulsation of small business all over the country might 
reflect entirely different views than the enforcement views of the 
Federal Trade Commission and/or the Department of Justice. 

Mr. Barnrs. Mr. Chairman, when we have findings and reports to 
make, we make them to the other agencies directly within the executive 
branch of the Government, and we try to report to you factually 
exactly what has come to us on this. 

It is true from the retail service side of this question. I did not 
intend to represent that we had any particular communications from 
the manufacturing side, I merely was trying to point out, as an ab- 
stract matter, what might potentially be in this legislation. 

The Cuarrman. Did you get any correspondence or were any views 
presented to you from the small retail organizations which indicate 
a disposition to oppose H. R. 11? 

Mr. Barnes. I do not think so. 

The Cramman. There is an anomoly here that I sort of cannot 
understand. 
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Yours is a Small Business Administration, and all the small business 
associations, from your own statement, have indicated that they want 
H. R. 11 passed. 

Now, isn’t there an inconsistency there? You are supposed to repre- 
sent small business, small business wants this bill, and you say there 
should not be such a bill. 

Mr. Barnes. No, I stated that in considering it, the problems of the 
small manufacturer should be taken into consideration, too. That is 
in effect what I was saying. 

The Cuamman. These small manufacturers have not expressed 
themselves to you yet. You presume to act for them and voice their 
opinions. 

Mr. Barnes. No, I merely suggested this as a situation that should 
be kept in mind in considering the bill. This is an anomolous situation 
for me to be in, and testifying on a bill which effects more than one 
phase of the small business community, in which the opinion may be 
divided. 

The Crateman. In all fairness, I will say this: I think you ought 
to exercise independence, but you should correlate your opinion, as 
far as practicable, with the views of small business. 

Now all small business, that you have mentioned, want this bill. 
You have not made a good case as far as your opposition is concerned. 
First, you run athwart the views of small business, and you have 
given us nothing except a bare conclusion, sort of a self-serving decla- 

ration, that small business is w rong. That is all you say. 

Mr. Barnes. I do not think I expressed opposition to the bill very 
strongly. What I reported was concrete cases of small associations, 
the predominance of whose members—all small businesses—were for 
the bill. I presented a hypothetical situation that should be kept in 
mind as to the manufacturers who are not present. 

The Cratirman. I do not think you have analyzed this bill very care- 
fully and comprehensively, and I wonder whether or not you want to 
look into this a little bit more and submit supplemental statements 
on it? 

I think you render your Administration a disservice by this kind 
of a statement and it may have some very bad repercussions against 
the Administration. Yours is the Small Business Administration. 

Now I do not say this bill should be passed right out of hand because 
some small-business organization wants it. It, too, may not have 
examined the bill too ¢ ‘losely, cautiously, and with prudence. We ask 
you to give us help; but we get no help from you. We got none from 
you this morning. 

I wonder whether you would not want to reexamine this situation? 

Mr. Barnes. I would be glad to reexamine it and submit a supple- 
mental statement. But, Mr. Chairman, at the start of my statement, 
I think I explained this pretty carefully. 

The Cuarman. Mr. Barnes, I say this with all due respect to you— 
I mean no disparagement. I simply feel your approach has been wrong 
in this bill. Forgive me for saying that, but I have to say it. 

Now as to the other bill, I do not think we need any comment on 
that—H. R. 8395. We do not have to take up the time of the committee 
onthat. We will deem your statement a part of the record. 
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(The matter referred to is as follows :) 


H. R. 8395 


Section 3 of the Clayton Act was enacted to promote competition by protect- 
ing it from certain practices which might lessen competition or tend to create 
a monopoly. It was also passed to make unlawful certain acts which were not 
unlawful under the Sherman Antitrust Act. 

The proposed bill, H. R. 8395, to amend sections 3 and 4 of the Clayton Act, 
was introduced “to free those in commerce from restraints of trade and to allow 
small businessmen freedom of choice in the conduct of their respective busi- 
nesses as independent enterprises.” We interpret this to mean that the bill 
would, among other things, control the relationship between oil companies and 
gas stations, automobile manufacturers and dealers, and similar relationships. 

The bill proposes to achieve these objectives by amending section 3 of the 
Clayton Act to include “services” and “facilities” in addition to the present 
goods, wares, merchandise, machinery, and supplies under “commerce” as defined 
in the act. Further, it is proposed to make it unlawful for anyone to make 
arrangements or take any course of action which would prevent another from 
freedom of choice in using or dealing in goods or services of a competitor. 

This bill also would make it unlawful for any person to interfere with the 
selling price or volume of goods to be purchased or services to be used unless 
such act is expressly provided for in the terms and conditions of a sale or con- 
tract, and is otherwise lawful under the antitrust laws. 

We are advised that section 3 as presently written contains adequate authority 
for the regulation of the relationship between most sellers and purchasers. 
Sections 1 (a) and 1 (b) of the bill add new concepts to the Clayton Act and 
introduce new language which, in our opinion, may serve to undermine the pres- 
ent construction of section 3, which was reached through many years of litiga- 
tion and interpretation. It is our opinion that the amendments to section 3 
of the Clayton Act, as proposed, would not give any additional protection to 
small businesses which they do not already have under the act. 

The Small Business Administration recognizes that there exist certain small- 
business problems which may be solved by appropriate changes in the antitrust 
laws. However, we do not recommend changes in these laws where the effect 
and benefit of these changes are ambiguous, and the result of such amendments 
will be to alter basic constructions arrived at after many years of interpretation. 
As this committee knows, the antitrust laws are complex and the total effect of 
even apparently minor changes are often most difficult to foresee. 

Section 2 of the proposed bill would amend section 4 of the Clayton Act by 
adding provisions for the plaintiff to recover from the defendant his cost of 
suit including reasonable attorney’s fee. If the plaintiff does not prevail in 
final judgment, plaintiff may move the Court to determine and certify that the 
plaintiff's suit is founded upon a showing of probable cause. If it is certified 
that a showing of probable cause has been established, then the plaintiff's cost 
of suit and a reasonable attorney’s fee would be recoverable from and borne by 
the United States, except the Attorney General may move the Court to deny, 
in whole or in part, the recovery by the plaintiff from the United States of his 
cost of suit and attorney’s fee upon the ground that the plaintiff can bear such 
fee without suffering undue hardship. It is believed that a provision such as 
this may give the opportunity to a few small businesses to bring suit when 
otherwise they mivht not be able to afford to do so. It is also true that it would 
greatly increase litigation on doubtful cases relating to this subject matter and 
impose a heavy financial burden upon the Government and the courts. 

The proposed amendment may be beneficial to an unsuccessful plaintiff who 
can be reimbursed for his cost but appears detrimental to a successful defend- 
ant who must bear his own expenses. We believe that persons bringing un- 
successful actions under the antitrust laws have no greater justification for 
relief by the Government from costs of such suits than do successful defendants. 

For the reasons I have stated and because of the ambiguity of the proposed 
amendment, we do not recommend the enactmetn of H. R. 8395. 


The Crarman. If at a convenient time, you want to submit a sup- 
plemental statement, we will be very happy to receive it. 

Mr. Barnes. Thank you, sir. 

The chairman wants to put in the record a letter from the Depart- 
ment of Commerce on H. R. 8395. 
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(The matter referred to is as follows :) 


THE SECRETARY OF COMMERCE, 
Washington 25, April 18, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request of January 21, 
1956, for the views of this Department with respect to H. R. 8395, a bill to 
amend sections 8 and 4 of the Clayton Act to free those in commerce from re- 
straints of trade and to allow small-business men freedom of choice in the con- 
duct of their respective businesses as independent enterprises. 

The bill apparently is intended to regulate the relationship between petroleum 
producers and gas-station operators. 

This Department recommends against enactment of H. R. 8395. 

The bill would amend sections 3 and 4 of the Clayton Act. Section 3 has 
been the subject, over the years, to much litigation which has served to clarify 
and interpret its meaning. The amendment to this section proposed by H. R. 
8395 would add several new concepts and introduce new language, both of which 
would probably serve to destroy the present meaning and clarification of this 
section. The result would be to confuse an important area of the antitrust laws 
in which clarity is greatly to be desired. Since section 3 as presently written 
contains authority which is believed to be adequate for the regulation of the 
relationship between oil producers and gas-station operators, we recommend 
against enactment of this proposed modification. 

The amendment to section 4 of the Clayton Act is believed to be particularly 
undesirable. It would provide not only that the successful plaintiff in the suits 
under the act shall recover cost of suit, including reasonable attorney’s fee, 
from the defendant, but in addition would provide that, upon motion of the 
plaintiff, if the court finds that the plaintiff's suit is founded upon a showing 
of proper cause, the United States would bear the cost of suit and reasonable 
attorney’s fee where the plaintiff does not prevail. Only if the United States 
could affirmatively show that the plaintiff would not suffer undue hardship 
would this obligation be reduced or eliminated. It is believed that a provision 
such as this would not only impose a heavy and unpredictable financial burden 
upon the Government but would greatly increase litigation of doubtful cases in 
this area. It should be noted that persons bringing unsuccessful actions under 
the antitrust laws have no greater justification for relief by the Government from 
the costs of such suits than do successful defendants. 

For these reasons we oppose enactment of H. R. 8395. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SrnctArr WEEKS, Secretary of Commerce. 


The Cuarrman. There will also be placed in the record the state- 
ment of Jack T. Jennings of the Cooperative League of the U.S. A. 
(The matter referred to is as follows:) 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASHINGTON OFFICB, 
COOPERATIVE LEAGUE OF THE U. S. A., IN Support oF H. R. 11, To STRENGTHEN 
THE ROBINSON-PATMAN ANTIPRICE DISCRIMINATION ACT 


Mr. Chairman and members of the committee, my name is Jack T. Jennings. 
I am assistant director of the Washington Office of the Cooperative League of 
the U.S. A. The cooperative league is a national federation of consumer, supply, 
and service cooperatives. Its affiliated member organizations include in their 
membership approximately 13 million different families who own cooperative 
businesses of various kinds through which they obtain farm supplies, insurance, 
consumer goods, electric power, savings and credit, health services, housing, and 
other needs. These people are providing the solution to their own economic 
problems and supplying their own: economic needs without relying upon the 
Government or any other outside agencies. 

We appreciate very much the opportunity to appear before the House Judiciary 
Committee and once again to make the cooperative league’s position clear on 
price discrimination and monopoly practices. As you know, Mr. Chairman, we 
have worked closely throughout the years with representatives of legitimate 
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independent small-business, farm, labor, cooperative, and consumer groups on 
these problems. 

Cooperatives, by their very nature, are opposed to any legislation which would 
strengthen the hand of monopoly and destroy a free economy. Cooperatives 
are our greatest bulwark against monopoly and exploitation of farm and city 
consumers, because they are owned by the people served. Our member organiza- 
tions are autonomous, free enterprises and thus have a great stake in preserving 
a free democratic economy. 

Our cooperatives have worked closely with small business on both the local 
and national levels. We realize that if small business is lost to monopoly, our 
cooperatives will certainly have no chance for survival. We believe informed 
small-business men realize the reverse is also true. Co-ops are small businesses 
which help keep the money in communities to support other small businesses. 

Price discrimination has always been an indispensible weapon of monopoly 
interests. Nearly a century of experience with monopoly practices demonstrates 
the evils of discrimination. The old Standard Oil trust and many other monop- 
olies used price discrimination to gain and perpetuate their power. 

H. R. 11 is designed to plug a loophole in the existing Robinson-Patman 
amendment to the Clayton Act. This loophole arose out of the decision of the 
Supreme Court in the Standard Oil of Indiana case. The Court held that “good 
faith” is a complete defense to a charge of price discrimination under the 
Robinson-Patman Act. 

The original intent of the Robinson-Patman Act was to give all businesses, 
large and small, an equal opportunity in the competitive race for survival. It 
was written at a time when small firms were being driven out of business. 
Buyers for large firms were obtaining price concessions which enabled them to 
sell at prices the smaller firms could not meet, regardless of their efficiencies. 
Favoritism on the purchasing level was replacing efliciency in the market place. 

Congress was sympathetic to the small-business man. In passing the Robinson- 
Patman Act, it wisely decided that a seller must not discriminate in price where 
such discriminations are not justified by differences in his costs of servicing 
different customers, or where the effect of such unjustified discriminations may 
substantially lessen competition or tend to create a monopoly. 

H. R. 11, it seems to us, spells out this principle more closely. 

We are hopeful that Congress will pass this bill. We have witnessed too 
many cases where big chains can destroy smaller competing businesses by selling 
at low prices in an area. After destroying the competition, the firm can move 
on to another community to repeat its action. When the competition is dead, 
then the firm raises prices as high as the traffic will bear. 

Under the present interpretation of the act, the Government is stopped from 
issuing a cease-and-desist order against a firm charged with price discrimination 
if this firm can show he discriminated in “good faith.” Thus, the firm is free 
to continue the practice regardless of its effects on competition and monopoly. 

Good faith is a wonderful term, but it has lost its original meaning. It used 
to be synonomous with good will and fair play. It now has just become a legal 
device to cover up monopolistic practices. 

If this legal dodge of good faith opens the floodgates to price discrimination, 
co-ops will be one of the prime targets by firms interested in strengthening their 
own economic power. 

The good faith interpretation seems to be easily met, and big firms are prac- 
tically given a hunting license to go out and pick off their smaller competitors. 
Certainly, the original objectives of the Robinson-Patman Act are violated by 
such practices. 

We feel that H. R. 11 will strengthen the law. We sincerely hope that any 
action Congress takes will serve to strengthen, rather than weaken, the anti- 
trust provisions. We are hopeful, too, that sympathetic agencies will administer 
these laws. 


The Cuatrman. There will also be placed in the record a statement 


from the National Council of Farmer Cooperatives : 
(The matter referred to is as follows :) 


STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES IN SUPPORT OF H. R. 11 


This statement is presented on behalf of the National Council of Farmer 
Cooperatives, whose headquarters are at 744 Jackson Place NW., Washington, 
D. C., to express the council’s support of H. R. 11 and to urge that your sub- 
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committee, and in turn the House Committee on the Judiciary, report this bill 
promptly and favorably to the House. 

The council’s policy in support of strengthening the Robinson-Patman Act, 
which H. R. 11 is designed to accomplish, is set forth in the following resolution 
adopted by the council delegate body in annual meeting on January 14, 1954: 

“A number of bills have been introduced in Congress which tend to weaken 
and even destroy the Robinson-Patman Act and have as their purpose the legal- 
izing of discriminatory practices. 

“The Robinson-Patman Act fosters and protects a competitive economy by 
preserving equality of opportunity for every business to the benefit of all seg- 
ments of our Nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy. 

“The National Council of Farmer Cooperatives is unqualifiedly opposed to any 
legislation which will in any manner weaken the present Robinson-Patman Act, 
and strongly urges the adoption of legislation which will prohibit any harmful 
discriminatory practices.” 

A spokesman for the council almost a year ago—on May 24, 1955—in hearings 
before your subcommittee on antitrust matters, testified as to the economic 
interest of the farmer in strengthening the Robinson-Patman Act as one aid 
in trying to stabilize the long-declining price level for farm products. 

It has been a source of considerable concern to many of our marketing organi- 
zations who are on the firing line trying to sell the farmers’ products in the market 
place to the best possible advantage, to see the extended delay in congressional 
action on this bill which would help prevent discriminatory pricing practices 
with their adverse impact on the prices received by farmers. 

The council numbers among its members close to 5,000 farmer-owned and 
farmer-controlled associations serving their nearly 3 million members in the 
marketing of their products and the procurement of farm production supplies. 

There are a considerable number of commodities grown on the farms of the 
country and marketed by our member organizations—particularly in the fruit 
and vegetable fields—which are not subject to any price supporis and which 
are sold entirely in the market place under highly competitive conditions. Dis- 
criminatory practices can be and are disastrous, not only in individual cases 
but with respect to general price levels, and the Robinson-Patman Act is a neces- 
sary protection for the farmer to assure a price climate in which he may at 
least have an opportunity to survive. 

The farmer has no time for or interest in the involved technical, legalistic 
arguments that have pervaded so many of the discussions and treatises in recent 
years concerning the Robinson-Patman Act The farmer’s interest is a very 
practical one. With his share of the dollar that the consumer pays for food 
having dwindled to an alarmingly low level of 39 percent in February 1956, 
the farmer wants something done to yield him a fairer share of the amount 
that you and I as consumers pay for food and to require by law that those 
in the distributive channel who are being unjustly enriched at the farmer's 
expense, adopt and follow fair rules of competition. 

It is, of course, undeniable that the Standard Oil decision in construing the 
legal effect of the section 2 (b) “meeting competition” defense in a price dis- 
crimination case under the Robinson-Patman Act has weakened the act. Unless 
Congress intervenes to prevent the continued application and extension of the 
Supreme Court interpretation, the Robinson-Patman Act will, in effect, be nul- 
lified. H. R. 11 is intended to close the loophole created by the Supreme Court 
decision by making clear that a lower price in good faith to meet an equally 
low price of a competitor, shall continue to be a complete defense in a price 
discrimination case except where the effect of the discrimination may be sub- 
stuntially to lessen competition or tend to create a monopoly in any line of 
commerce, 

Those who have had experience in marketing agricultural commodities know 
that whenever the supply of a particular commodity is equal to or in excess of the 
effective demand, the buying pressures that are exerted upon the seller tend 
to drive the price level downward. The demand of a single mass buyer for a 
special discount can, and often does result in a lower price to all sellers than is 
justified by the supply-demand relationship. As in the days before the passage 
of the Robinson-Patman Act in 1936, so in recent years with the relaxed ad- 
ministration of section 2 (b) of the act, we have seen an upsurge in the buying 
pressures as one major factor contributing to the decreasing farm income of 
our rural population. 
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The prices received by farmers were at an index figure of 237 for 1955, the 
lowest point in any year since 1946. Prices received by farmers have declined 
in every year since 1951, the decline being 65 index points from 302 in 1951, 
or 21.1 percent to 1955 (table D-39, Economic Report of the President, January 
1956). 

However, we find that wholesale price indexes for “all commodities other than 
farm products and foods” for 1955 stood at 117.0 (1947-49=100) which was 
38.7 index points or 49.4 percent increase over 1946. The wholesale price index 
in 1955 for all commodities other than farm products and foods, was even higher 
than in 1951 when it stood at 115.9 under the stimulation of the Korean produc- 
tion speedup (table D-36, Economic Report of the President, January 1956). 

These figures demonstrate one important fact above all others—that the prices 
farmers are receiving for their products are sliding and have been for several 
years while the prices for all other commodities, including the commodities 
and services which the farmer has to buy, are on the whole increasing or being 
maintained at high levels. 

This disparity cannot indefinitely continue and the Nation maintain economic 
health when we consider that although we have only about 4.9 million farmers 
in the country, about 40 percent of the Nation’s work force is involved in pro- 
ducing, distributing and servicing farm products and farm business, and is thus 
vitally affected by the level of prices and income received by farmers. 

We do not contend that plugging the leak in the effective operation of the Rob- 
inson-Patman Act created by the Supreme Court decision in the Standard 
Oil case will immediately result in increasing the price level of any one or 
more farm products. But we do submit that this is one important factor among 
others contributing to the farmers’ present economic plight and one important 
area in which Congress can and should act now to show its good faith to the 
farmer by creating a price climate in which farmers can compete with 
other businessmen on a basis of equality for a fair share of the consumer's 
food dollar. 

As long as a large buyer of farm products can demand and obtain under the 
sanction of law a special price concession not accorded other buyers of like quan- 
tities, even though it is to meet the equally low price of a competitor, if it 
thereby substantially lessens competition or tends to create a monopoly, then 
the American farmer is being hurt and the net income of agriculture is adversely 
affected. 

As one practical step to try to arrest the continued downward trend in agri- 
cultural prices, we urge your prompt approval and the Congress’ enactment of 
ae RS a 


The Cuairman. There will also be placed in the record a statement 
from the United Fresh Fruit & Vegetable Association. 
(The matter referred to is as follows:) 


SUMMARY OF THE REMARKS OF BENJAMIN WERNE, COUNSEL, UNITED FRESH FRUIT 
& VEGETABLE ASSOCIATION 


Every conceivable device has been directed by large buying organizations in 
a concentrated effort to defeat the Robinson-Patman Act and to restore the 
imbalance in our economy which that statute sought to, and in goodly measure 
did, correct. 

I. A review of the legislative history of the act reminds us that it was designed 
to preserve competition and protect the small-business man. 

II. The legitimate broker performs a valuable economic function, especially in 
the food industry, serving the selling and buying needs of the independent 
businessman. 

III. The brokerage system is subject to severe abuse, as has been demonstrated 

by experience both before and since the Robinson-Patman Act, to the 
detriment of the entire produce industry. 

IV. Before its enforcement activities were hampered by interpretations of the 
courts, the Federal Trade Commission was able to take some steps toward 
halting discriminatory pricing practices. 

VY. Court interpretations of the act, with particular reference to the good- 
faith proviso, have distorted the statutory intent and hampered enforce- 
men efforts of the FTC. 

VI. The Attorney General’s committee would complete emasculation of the 
Robinson-Patman Act, permitting large buyers to practice discrimination 
at the expense of sellers. 
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VII. Congress should provide that efforts of labor unions to exert outright 
market control should be subject to control under the antitrust laws. No 
group deserves special consideration when it aims to subvert the basic 
economic structure of the country. 

If independent small-business men, the bulwark of our economy, are to be 
encouraged, Congress must not insulate the big purchaser against economically 
feasible and equitable competition. Permitting the pseudobrokerage and good- 
faith defense, far from bringing the Robinson-Patman Act into harmony with 
the antitrust laws, as the Attorney General’s committee report advocates, can 
only serve to point the way to further and more ingenious circumvention, 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNITED FRESH Fruit & VEGETABLE 
ASSOCIATION 


My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit & Vegetable Association, a nonprofit, nonmarketing nationwide asso- 
ciation of growers, shippers, and wholesale distributors of fresh fruits and 
vegetables. The headquarters of the association are at 777 14th Street NW., 
Washington, D. C. 

My purpose in appearing at these hearings is to show: (1) That the Robinson- 
Patman Act is as necessary today as when it was originally enacted for the 
preservation of competition and the regulation of discriminatory pricing prac- 
tices; and (2) That to amend its provisions as suggested by the Attorney 
General’s committee would be extremely damaging to our entire economy. 

The issue to be considered by this committee and to be decided by the Con- 
gress is whether or not to amend the Robinson-Patman Act to exempt certain 
categories of business practice from the application of the restrictions in the 
statute. The report of the Attorney General’s Committee on Antitrust Laws 
has recommended certain changes. It is my contention that some of these 
changes would not be in the best interests of business in general, particularly 
with reference to the small employers in the produce industry. 


I. A review of the legislative history of the act reminds us that it was designed 
to preserve competition and protect the small-business man. 

In the language of the dissent in the Standard Oil case decided by the United 
States Supreme Court (340 U. 8S. 231): 

“The public policy of the United States fosters the free-enterprise system 
of unfettered competition among producers and distributors of goods as the 
accepted method to put those goods into the hands of all consumers at the least 
expense. There are, however, statutory exceptions to such unlimited competition. 
Nondiscriminatory pricing trends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing mer- 
chants or other purchasers in the course of business.” 

The Clayton Act in 1914 was the first enactment to put limits on discrimina- 
tory selling prices. Section 11 enabled the Federal Trade Commission to use 
its investigatory and regulatory authority to handle price discrimination. Sec- 
tion 2 provided for the maintenance of competition by protecting the ability 
of business rivals to obtain commodities on equal terms. 

The Robinson-Patman Act of 1936 moved further toward this objective. It 
eliminates certain difficulties which arose under the original Clayton Act. For 
example, the Clayton Act omits reference to discriminations in price “in the 
same or different communities * * *” and it thus restricts the proviso to price 
differentials occurring in actual competition. It also excludes reductions which 
undercut the lower price of a competitor. 

The need to allow sellers to meet competition in price from other sellers, 
while protecting the buyers’ competitors against the advantages gained from 
price discrimination was a major reason for the enactment. The Clayton Act 
had failed to solve the problem. To quote the Standard Oil dissent again: 

“The impossibility of drafting fixed words of a statute so as to allow suffi- 
cient flexibility to meet the myriad situations of national commerce, we think 
led Congress in the Robinson-Patmant Act to put authority in the Federal 
Trade Commission to determine when a seller’s discriminatory sales price 
violated the prohibitions of the antimonopoly statute (sec. 2 (a), 49 Stat. 
1526), and when it was justified by a competitor’s legal price. The disadvantage 
to business of this choice was that the seller could not be positive before the 
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Commission acted as to precisely how far he might go in price discrimination to 
meet and beat his competition.” 

The Clayton Act created a broad exception from control for prices made in 
zood faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Com- 
mittee on the Judiciary, February 3, 1936, pointed out the weakness of section 2 
of the Ciayton Act in permitting discrimination to meet competition, and 
suggested the elimination of part of this proviso. The report of the House 
Committee on the Judiciary pointed out that the draftsmen’s purpose was to 
strengthen the laws against price discrimination, directly or indirectly through 
brokerage or other allowances, services or absorptions of costs. It commented 
that the subsection that became section 2 (b) enabled a seller to “meet the price 
actually previously offered by a local competitor.” The language used in regard 
to competition in the bills and in the act was based on a Federal Trade Com- 
mission recommendation. The Commission had been unable to restore the 
desired competition under the Clayton Act, and Congress evidently sought to 
open the way for effective action. 

In the original Clayton Act, section 2 was not divided into subsections. It 
stated the body of the substantive offense, and then listed various circumstances 
under which discriminations in price were permissible. Thus, the statute pro- 
vided that discriminations were not illegal if made on account of differences in 
the grade of the commodity sold, or differences in selling or transportation costs. 
Listed among these absolute justifications of the Clayton Act appeared the 
provision that “nothing herein contained shall prevent discrimination in 
price * * * made in good faith to meet competition.” The Robinson-Patman 
Act changed both the location and the phrasing of the “meeting competition” 
provision. Unlike the original statute, section 2 of the Robinson-Patman Act is 
divided into two subsections. The first, section 2 (a), retained the statement of 
substantive offense and the series of provisos treated by the Commission as 
affording full justifications for price discriminations; section 2 (b) was created 
to deal with procedural problems in Federal Trade Commission proceedings, 
specifically to treat the question of burden of proof. In the process of this 
division, the “meeting competition” provision was separated from the other 
provisos, set off from the substantive provisions of section 2 (a), and relegated 
to the position of a proviso to the procedural subsection, section 2 (b). It 
can be inferred that Congress meant to curtail the defense of meeting competi- 
tion when it banished this proviso from the substantive division to the pro- 
cedural. In the same way, the language changes made by section 2 (b) of the 
Robinson-Patman Act reflect an intent to diminish the effectiveness of the 
sweeping defense offered by the Clayton Act’s “meeting of competition” proviso. 

In the /'ederal Trade Commission vy. Staley Mfg. Co. case, the Supreme Court 
said (324 U. 8S. 746 at pp. 752-753) : 

“Prior to the Robinson-Patman amendments, section 2 of the Clayton Act 
provided that nothing contained in it ‘shall prevent’ discriminations in price 
‘made in good faith to meet competition.’ The change in language of this excep- 
tion was for the purpose of making the defense a matter of evidence in each 
case, raising a question of fact as to whether the competition justified the dis- 
crimination.” (See the conference report, H. Rept. No. 2951, 74th Cong., 2d 
sess., pp. 6-7: see also the statement of Representative Utterbach (sic), the 
chairman of the House conference committee, 80 Congressional Record 9418.) 

Under the old proviso of the Clayton Act, in other words, mere proof of com- 
petition was a substantive defense without regard either to its legality or its 
characteristics—whether local, nationwide, reflected in a bona fide offer to a 
particular customer, or the like. In contrast, the Robinson-Patman proviso 
narrowed the scope of the exemption so that it checks the tendency to monopoly 
inherent in systematic invocation of a competitor’s lower prices as a justifica- 
tion for one’s own. It shifted the foeus (1) from the ambiguities of “meeting 
competition” to the specifics of “meeting an equally low price of a competitor’, and 
(2) from a showing of a “general system of competition” to a requirement that the 
“lower price” be one actually offered by a competitor to a customer of the seller. 

The act, among other provisions, aims at pseudo-brokerage allowances and 
variations of other market devices under which discriminatory price concessions 
are granted to powerful buying organizations. 

The act prohibits payment of brokerage only to brokers who are in fact acting 
for or under the control of parties to the sale other than those who pay the 
brokerage. 
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The act does not prevent a merchant from owning stock in a brokerage corpora- 
tion, but when a merchant owns enough stock to control it, then that brokerage 
concern cannot collect from the producer commissions on goods which that mer- 
chant purchases through it. It may still operate as a brokerage concern. It 
may still do business between producers and merchants anywhere, and that 
merchant may continue to own his stock in it and draw dividends from its 
prefits, the same as any other stockholder of any other brokerage concern; but 
that profit will be free from the taint of commissions collected from the seller 
for services rendered in reality for the buyer. 

Whether or not a brokerage concern is, in a particular transaction, acting “for 
or in behalf or is subject to the direct or indirect control” of the buyer, rather 
than of the seller who pays the commission, is a question of fact to be deter- 
mined upon the circumstances in each case. Like all questions of fact, it will 
at times be easy to determine one way or the other, and sometimes it will hang 
on the borderline between thein. 


IT. The legitimate broker performs a valuable economic function, especially in 
the food industry, serving the selling and buying needs of the independent 
businessman 

The broker occupies a unique position as salesman and merchandising coun- 
selor for thousands of small and independent producers, canners, and packers, 
representing them as sales agent, and selling to wholesale grocers and other large 
distributors. 

The broker appeared in the food and grocery industry soon after the end of 
the Civil War. Production and packing of finished food products had gradually 
moved away from centers of distribution, as the country’s population spread 
toward the Middle West and West. As the raw produce sources became distant 
from the distributing and consuming centers, there evolved a complex nationwide 
organization for the distribution of food and grocery products. Resident sales 
representatives for producers and packers were established and recognized in 
the industry. 

An essential factor in the distribution of fresh fruit and vegetables, the broker 
serves directly or indirectly about 50,000 producers, packers, refiners, and con- 
verters, almost 5,000 wholesale grocers, and approximately 500,000 independent 
retail grocers in the United States. He functions as sales agent for these pro- 
ducers who cannot afford or prefer not to have a local salaried representative, 
and who employ a broker to look after their interests. The broker receives no 
salary, but is paid a commission or brokerage on sales. 

The broker represents the shipper. He supplies market postings, assists in 
handling complaints and making adjustments and renders many other services 
which would normally have to be performed by the salaried representative. 
Essentially his function is that of a service agency in the market. He does not 
take title to any merchandise which he sells, nor does he at any time have 
possession or control of the merchandise he handles. His job is to effect a meet- 
ing of the minds of principals. He effects contact between seller and buyer. 
Above all, he depends upon personal contacts with his principals. In sum, the 
broker’s stock in trade is service. 

Like any public agency or public utility or any other economie function which 
services the public, the broker is and must be in a position, at any time, every day, 
every hour of the day or night, to render his service to any and every buyer 
or seller. This service is of an omnibus nature. He is under a duty and, it is 
his function, to make available his services to buyers and sellers, regardless of 
whether they deal with him regularly, seasonably, permanently, or sporadically. 

Among his other services, the broker provides information and facts in regard 
to all existing and potential business. This is a function of great significance and 
of particular importance in the fresh fruit and vegetable business, where we 
are dealing with commodities which vary considerably with seasonal changes and 
climatie conditions in these broad and great United States. For example, certain 
fruits or vegetables are harvested and marketed within 20 or 30 days in any 
season. The broker is, and must be, ready to service this business, market the 
produce among his regularly established accounts, and see to it that the com- 
modities enter into the stream of commerce. It is his responsibility to effect 
proper and reasonable distribution from the grower to the housewife and all 
other consumers. He must work fast; he must be fully acquainted with the 
facts; he must know when and where commodities are available and when and 
where commodities are needed. The broker is the one who knows when spring 
fruits and vegetables can be supplied to the consumer and housewife in the winter- 
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time. He is the one who must know when the proper vitamin-content food avail- 
able in a warmer climate can be shipped and made available for distribution and 
purchase to families in a climate where it is not possible to grow such foods. To 
be effective in his function, the broker must know all there is to know about 
agriculture, commerce, transportation, costs, standard of living, and many other 
matters. The know-how which a broker acquires in the course of his experience 
is incalculable. 

Between the small producer and shipper who harvests and markets a crop 
within 20 or to 30 days and the huge producer and shipper who deals in carloads 
of fresh fruit and vegetables every day, stands the broker—the invaluable 
servant, ally and coordinator in the process of transferring food from the good 
earth to the kitchen table. 

The general public hears little and knows less about the food broker. His 
commission, or brokerage, is an extremely small percentage, based either on the 
unit of sale or upon the dollar value of the sale. The food broker has a con- 
tractual relationship for sales service with his principal who pays him. He is 
not owned or controlled by any buyer. 


Ill. The brokerage system is subject to severe abuse, as has been demonstrated 
by experience both before and since the Robinson-Patman Act, to the detri- 
ment of the entire produce industry 

Logically, the seller seeks the highest price obtainable for his goods, under 
conditions of sale most favorable to himself. The buyer seeks to make his 
purchase at the lowest possible price, under conditions of sale most favorable to 
himself. Positions of seller and buyer in the same transaction are fundamen- 
tally opposed. It is elemental that an intermediary agent who is allied with one 
party (the buyer) cannot in all honesty safeguard the interests of both at the 
same time in the same transaction. 

Knowledge on the part of both parties that a pseudo agent is representing 
both does not save the situation. When a creature of the buyer disguised in 
broker’s clothing approaches the seller, the seller knows who he is. Neverthe- 
less, this creature is backed by the coercive power of mass buying. The broker- 
age fee becomes a rebate, called brokerage in an ill-disguised attempt to give 
it legitimacy because it is called by a legitimate name. It was at this type of 
deception and at this form of unfair discrimination, that the act was aimed. It 
could be the loophole through which all price discrimination could pass. 

In the fresh-fruit and vegetable industry, there developed arrangements cal- 
culated to exploit the producer and shipper by exacting tribute under the guise 
of a selling brokerage and to give the beneficiaries of this revenue a competitive 
price advantage by the amount of the brokerage fee. 

(a) Wholesale handlers in a given market, either individually or collectively, 
set up a brokerage agency through which to do their buying. In order to sell 
in this market or to these wholesalers, the shipper or producer had to deal 
through the brokerage agency and pay a selling brokerage fee. 

(b) Wholesale handlers, having an interest in retail outlets for which they 
in fact buy, interposed a brokerage agency between the shipper or seller and 
the wholesale agency. The brokerage agency collected from the shipper or seller 
a selling brokerage fee. 

(c) Large retail interests organized subsidiary brokerage agencies, which in 
fact bought for the parent retail interest but charged the shipper or seller a 
brokerage fee. 

The practice of granting selling commissions to purchasers or their agents 
where the purchaser either receives the commissions directly from the mant- 
facturer or indirectly by virtue of its control or ownership of the agency is the 
essence of a virulent form of price discrimination. The small retailer is put at 
a disadvantage as compared with the larger company which by an agency under 
its control and ownership is able to obtain an allowance in the form of brokerage 
commissions which the small retailer cannot obtain. The inevitable tendency of 
such discrimination in price is to lessen competition among purchasers and to 
create a monopoly of trade in favor of the larger companies. 

One large buyer set up its own commission company, which sold almost two- 
thirds of its tonnage of fresh fruits and vegetables to the parent company and 
one-third to other outlets. 

In that situation, a buyer had set under its ownership a brokerage agency 
which sold to the parent company more than half of the tonnage handled. The 
brokerage agency, on 60 percent of its tonnage, was a buying broker for a prin- 
cipal that controlled it. A buying broker should be paid by the buying principal 
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it serves; nevertheless, the practice was to collect a brokerage from the produc- 
ers and shippers. Hard-pressed shippers and producers had to acquiesce in an 
arrangement which imposed on them a brokerage fee on cars bought for the 
powerful buyer's retail stores. This exploitation of the shippers’ and producers’ 
necessities was the more insidious because, on the face of the transaction, it car- 
ried the consent of the seller. An agency primarily interested in retail selling 
exacted tribute from producers, in the first instance, and by virtue of the reve- 
ues obtained through these exactions was, in the second instance, able to reduce 
retail prices when and where such a reduction gave it a competitive advantage. 

To carry this a step further, the low retail price of the powerful buyer had to 
be met by the independent competitor. The competitor put pressure on the 
wholesaler and insisted on buying at a wholesale price that would enable him 
to sell at retail prices as low as his competitor. The result was a depression 
of wholesale prices, with the tendency of all wholesale prices in the competitive 
market to drop by at least the margin of the tribute exacted by the large buyer 
in the first instance when he required the shipper or producer to pay a selling 
brokerage. 

This purchasing agency exerted methodical pressure on suppliers to keep prices 
for its parent lower than those paid by competitors. It went even further by 
actively participating in sales and purchases to and from those competitors, as 
well. It appeared on every side of the market. 

This company assumed the incompatible obligations of acting as purchasing 
agent for the large buyer and sales agent for its produce buying sources. It 
often appeared in other capacities, sometimes as buying broker for competing 
produce dealers, sometimes as merchandising jobber, sometimes as auction 
operator. 

From 1926 to 1936, that commission agent underpinned its two-price structure 
by requiring produce sellers to pay it brokerage on all its purchases. From 1936 
to 1940, after Robinson-Patman, it substituted quantity discounts, and equivalent 
net purchases, for the brokerage. 

In 1940, it shifted its buying sources from quantity discounts and net pur- 
chases, into a cash-differential system under which most of this large buyer’s 
produce demands were filled by outright purchases at prices lower than were 
paid by those who bought on the commonly recognized produce buying terms. 

When market or crop conditions were not suitable for outright purchases with 
the differential deducted at shipping point, the commission company used terms 
of purchase which purported to fix price by agreement on arrival at destination 
hut which practically permitted it to price the purchase as it desired after the 
produce had arrived at the destination market. 

Exploiting its multiple capacities throughout the years, it aimed both to fur- 
ther two-price system and to gain control of terminal markets and competing 
terminal market operators. It misused its conflicting functions by giving a 
recognized preference on less-than-carlot purchases to those who bought carlots, 
by taking payments for pretended brokerage from those who preferred to buy 
their carlots through other carlot distributors, by splitting carlots with terminal 
dealers on terms which meant that it bought at carlot prices. 

It was able to require cooperation from produce sellers at all levels of the 
market. By use of a tremendous buying power and manipulation of retail 
prices it created a constant threat to the morale of produce price levels in any 
given terminal market. 

Executives of this commission company carried their program one stage fur- 
ther by sponsoring, creating, and controlling sectional and cropwide shippers 
contact committees, thus gaining sufficient knowledge of crop prospects and 
developments to plan retail promotional sales when the supplies were high and 
the shipper’s prices lowest. A nationwide supercooperative was set up to serve 
as a coordinating factor for all of these produce schemes. 

Assuming that this commission company merely adheres to its ordinary obli- 
xation as a shipper’s broker to sell its shippers’ produce at as high a price as 
possible, and assuming likewise that the same firm adheres to its ordinary obli- 
gation as purchasing agent of a large buyer to procure produce at as low a price 
as possible, its dual functioning inevitably divided the flow of produce handled 
into 2 streams moving at 2 separate price levels. That moving at the lower price 
level passed to the large buyer and the other stream moving at the higher price 
level passed to jobbers and subsequently to the parent’s retail competitors. Such 
competitors thus paid the relatively higher price plus a markup added to cover 
the jobbers’ expense and profit. The mere duality of operations created a 2-price 
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purchasing structure which in turn permitted the powerful buyer to undersell 
competing retailers. 

Also, the commission company was able to select superior quality produce for 
diversion to its parent, and to divert produce of lesser quality to competitors. 

By functioning as a purchasing agent dealing with particular shippers and 
concurrently purporting to act as a selling broker for the same shippers, the 
shipper brokerage services rendered, like brokerage services to jobbers, were 
pretended services only and the whole operation has developed primarily into a 
device for securing buying preferences for the powerful buyer over competitors 
who do not purchase produce through affiliated brokerage subsidiaries. 

By calling to its aid the tightly integrated sales organization of its retailing 
affiliates, this commission company was able to manipulate produce prices when- 
ever it needed to do so. This constituted a coercive threat to produce sellers 
at all levels of the trade. All fresh fruits and vegetables destined for the ulti- 
mate consumer are affected by the terminal market price levels in the areas 
where they are ultimately to be sold at retail. Because they are perishable, 
most fruits and vegetables must move into the hands of the retail purchaser 
with the utmost speed. When any given terminal market collapses, all shippers 
and dealers suffer. Perishables cannot be held off the market or moved to other 
markets without substantial risk of loss. The power to depress terminal markets 
thus forced all produce sellers into cooperation with the two-price schemes. 

Thus, one large food handler may push supplier prices in particular produce 
and food items up and down by the simple device of raising or lowering its own 
retail prices on the same items. In approximately the same way, the Federal 
Reserve Banking system affects the primary cost of commercial credit by raising 
and lowering its own rediscount rate on commercial paper. 


IV. Before its enforcement activities were hampered by interpretations of the 
courts, the Federal Trade Commission was able to take some steps toward 
halting discriminatory pricing practices 

The Robinson-Patman Act has not been a useless statute, as some opponents 
have maintained. The FTC, before the courts interpreted the law’s provisions in 
such a way as to prevent effective administration, was able to halt many dis- 
criminatory practices. Aided by private complaints, the Commission proceeded 
ngainst hundreds of offenders. Private litigants brought numerous other viola- 
tions to the attention of the courts. 

The Commission moved successfully against a wide variety of practices under 
the brokerage section. A summary of the leading cases follows: 

Great Atlantic & Pacific Tea Co. v. Federal Trade Commission (106 F. (2d) 667 
(C. A. 3d, 1939) certiorari denied 308 U. 8S. 625; rehearing denied, 309 U. S. 694) : 
Prohibited brokerage discount to integrated chainstore purchaser with subsidiary 
brokerage division. 

Web-Crawford Co. vy. Federal Trade Commission (109 F. (2d) 268 (C. A. 5th, 
1940) ) : Prohibited brokerage where brokers negotiated sales to a wholly owned 
distributor. 

Quality Bakers of America v. Federal Trade Commission (114 F. (2d) 393 
(C. A. Ist, 1940) ): Prohibited brokerage to purchasing agent of 70 wholesale 
bakeries where wholesalers owned agent and received dividends from excess of 
fees over expenses. 

Southgate Brokerage Co. v. Federal Trade Commission (105 F. (2d) 607 (C. A. 
4th, 1945) ; certiorari denied, 326 U. S. 774) : Prohibited brokerage to distributor 
on resale purchases, 

Modern Marketing Service v. Federal Trade Commission (149 F. (2d) 970 
(C. A. 7th, 1945)): Brokerage prohibited where buyers received royalties and 
other allowances from brokers. 

National Modes, Inc. (46 F. T. C. 404 (1950) ): Brokerage prohibited where 
brokerage company and retail buyers owned stock interest in brand names. 

Consolidated Companies, Inc. (3 C. C. H. Trade Regulation Serv., par. 14,730 
(1951)): Brokerage prohibited on sales to buyers where inter-family control 
appeared. 

Hesmer, Inc. (47 F. T. C. 1106 (1951) ) : Brokerage prohibited where broker 
owned two-thirds of stock of purchaser. 

Carpel Frosted Foods, Inc. (3 C. C. H. Trade Regulation Serv., par. 14,878 
(1952)): Brokerage denied where broker-representative was owned by the 
grocer-buyer. 

One large retailer survived the difficulties of doing business under Robinson- 
Patman by going into supermarkets. In 1946 it was indicted on the charge that 
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its buying practices violated sections 1 and 2 of the Sherman Act. A conviction 
was secured and the seventh circuit affirmed. The court said in part: 

“* * * While the company tried to rig up various contracts with its suppliers 
that would give the suppliers a semblance of compliance with the Robinson- 
Patman Act, by colorably relating the discriminatory preferences allowed to 
cost savings, the primary consideration with the company seemed to be to get 
the discounts, lawfully if possible, but to get them at all events * * *.” 

There was no appeal and a $175,000 fine was paid. The Government then filed 
a current civil suit for dissolution. 


\. Court interpretations of the act, with particular reference to the good-faith 
proviso, have distorted the statutory intent and hampered enforcement 
efforts of the FTC. 


The law forbids price discrimination that may injure “competition with” 
sellers, buyers, or their customers. Rebates to buyers for their own account 
and discriminatory allowances or services are illegal regardless of their effects 
on competition. However, the act permits legal justification of discriminatory 
prices by a seller’s cost savings or good faith meeting of competition. 

Section 2 (b) permits the showing of good motives in explanation or in miti- 
gation of the offense charged under section 2 (a). In discussing the good-faith 
proviso of section 2 (b) in his book entitled “The Robinson-Patman Act prohibits 
unfair differentials in the price charged by a manufacturer or wholesaler to 
his several customers in competition with another, but the law provides that if one 
seller shall meet an equally low price of a competitor in good faith with no 
subservient intent to circumvent other provisions of the act, he may cite that 
fact in mitigation of his violation of other provisions. Some have erroneously 
interpreted this proviso as one granting the right to discriminate in price to 
meet competition. 

“The proviso (in sec. 2 (b) of the present act) does not permit price discrimi- 
nation to meet competition. It does not so state. It merely grants to the 
accused, in defense of a charge of having violated the act, the opportunity to 
offer in rebuttal, as a mitigating circumstance, evidence that he may have en- 
gaged in an unlawful discrimination in order to meet competition.” 

There appears to be no more reason why the good motive of meeting the 
equally low price of a competitor should be a complete justification than that 
zood motive should be a complete justification in a criminal case. “To conclude 
otherwise,” as the dissent stated in the Standard case (340 U. S. 231), “is to 
assume that for some unstated reason the public interest requires the accept- 
ance. of qustification by motive where injury to competition is involved but 
requires its rejection where criminal and conventional trespassers on property 
rights are involved. Again, to conclude otherwise is to assume that the public 
interes in maintaining a competitive economy is of a lower order of importance 
than the public interest in protecting society against criminal offenses.” 

Cutting through what is a complex and technical issue, the nub of the dispute 
over good faith as a defense can be seen from the facts and opinions in the 
Standard Oil case. Gasoline was sold by the defendant company to four custo- 
more in the Detroit area designated as jobbers at 114 cents less per gallon than 
to other service station customers in the same area. There was no showing 
that the discriminatory price to the jobbers was justified because of cost sav- 
ings. Evidence was introduced that the lower prices were made in good faith 
to meet an equally low competitor’s price. 

The Commission proceeded on the theory that, having established a prima 
facie case based on jurisdiction, goods of like grade and quality, and existence 
of price discrimination, there was a presumption of discrimination that might 
injure or destroy competition. It was then up to the company to rebut the 
case by showing good faith. Even such a showing, the Commission felt, might 
rebut the prima facie case but was not an absolute defense. 

Upholding the FTC order, the Court of Appeals for the Seventh Circuit (175 
F. (2d) 210) noted that one of the purposes of the Robinson-Patman amend- 
ment to section 2 of the Clayton Act was to forestall evasion of the act which 
was invited or induced by having good faith meeting of competition as a com- 
plete defense. The court said: 

“Congress sought to change this bypass by changing the discriminatory price, 
made in good faith to meet the low price of a competitor, from a defense, as it 
then was, to a procedural aid to enable a seller to overcome the prima facie case 
made by showing a difference in price to customers in the same community for 
goods of the same quality. This was done by amending section 2 of the Clayton 
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Act, by section 2 (a) and (b) of the Robinson-Patman Act. * * * This amend- 
ment, it is clear, provided that if a discrimination in price were shown, the bur- 
den of justifying it was upon the party making the discriminatory price, and he 
could meet this prima facie case by showing that he acted in good faith to meet 
the low price of a competitor. * * *” 

“The showing made here by the petitioner that it made the lower price in 
good faith to meet competition, we assume, as the Commission apparently did, was 
made out. The effect of it was to rebut the prima facie case made by the Com- 
mission’s proof of the petitioner’s discriminatory prices. If nothing further 
appeared in this record, the case might well have ended there. The reason for 
making the discrimination was effective to rebut the prima facie case in price 
discrimination, but it still remained a discrimination, and that discriminaton 
affected compettion on the retail level among the retail customers of the whole- 
salers to whom the petitioner has sold. The discrimination in price in favor 
of the parties in this case, which the petitioner had a right to make as against 
its competitors, was then used by the petitioner’s customers to work havoc among 
competitors on the retail level. The petitioner had given a club to its whole- 
salers which they passed on to their retailers to bludgeon their competitors. 
This is what the Commission is trying to stop, and it is toward the elimination 
of this evil that the cease and desist order is directed.” 

This decision was reversed by a Supreme Court that split 5-3. The case was 
remanded and the FTC ordered to hold hearings on whether or not the company 
acted in good faith in meeting competitors’ prices. The Court held that each of 
the defenses embodied in the act were to be given the same effect, that all were 
absolute defenses. Congress had not sought, according to the majority opinion : 

“* * * either to abolish competition or so radically to curtail it that a seller 
would have no substantial right of self-defense against a price raid by a com- 
petitor. * * * There is nothing to show a congressional purpose, in such a situa- 
tion, to compel the seller to choose only between ruinously cutting its prices to its 
customers to match the price offered to one, or refusing to meet the competition 
and then ruinously raising its prices to its remaining customers to cover in- 
ereased unit costs. There is, on the other hand, plain language and established 
practice which permits a seller, through section 2 (b), to retain a customer by 
realistically meeting in good faith the price offered to that customer, without 
necessarily changing the seller’s price to its other customers.” 

Thus, the Supreme Court said, the seller has an absolute defense where the 
FTC has established a prima facie case of unlawful price discrimination if he 
can show that he met in good faith the equally low price of a competitor. 

Mr. Justice Reed, in a vigorous dissent, in which he was joined by the Chief 
Justice and Mr. Justice Black, insisted that the legislative history and wording 
of the statute supported the interpretation of the Commission and the lower 
court. The dissenting opinion declared: 

“It is clear that the effect of the ‘good faith’ proviso of 2 (b) extends only 
to the matter of ‘rebutting the prima facie case,’ thereby shifting the burden 
of proof to the Commission on the issue of whether the discrimination has or 
may have any of the effects specified in section 2 (a). The Commission must 
then resolve that issue, not by inference drawn from the mere fact of discrimina- 
tion in price, but upon all the affirmative evidence, giving due weight to the fact, 
if proved, that the seller’s lower price was made in good faith to meet his com- 
petitor’s price. 

“Actually the entire section 2 (b) is procedural and deals only with the shifting 
of the burden of proof and the rebuttal of a prima facie case. Since the term 
‘discrimination in price’ was used in connection with the term ‘the prima facie 
case,’ Congress evidently did not intend the term ‘discrimination in price’ 
to refer to all of the elements of unlawful discrimination in price including 
the effects upon competition as set forth in section 2 (a). It clearly appears 
that the term ‘discrimination in price’ as used in section 2 (b) does not include, 
and, as held in the Moss and Staley cases, section 2 (a) does not require 
affirmative proof of actual injury to competition when the other elements of 
an unlawful price discrimination are established. Other interpretations would 





make section 2 (b) appear meaningless, for to require affirmative proof of the 
adverse effects of the discrimination in price upon competition, before the 
prima facie case exists, is to make no distinction whatever between proof of 
a ‘discrimination in prices’ as a ‘prima facie case’ and proof of all of the 
elements of an unlawful discrimination in price. It is the proof of a ‘dis- 
crimination in price’ as that term is used in section 2 (b) and not proof of 
all of the elements of an unlawful discrimination in price. as set forth in 
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section 2 (a), which prima facie makes the Commission’s case. If proof of 
vood faith in meeting an equally low price of a competitor is made, the Com- 
mission could no longer rely upon a prima facie case, but must show by ad- 
ditional and affirmative evidence that the effect of the discrimination may be 
substantially to lessen competition or tend to create a monopoly in any line 
of commerce or to injure, destroy, or prevent competition between the discrim- 
inator and its competitors or between customers of the discriminator or with 
the customers of such customers. 

“This construction of sections 2 (a) and 2 (b) we submit correctly and clear- 
ly demonstrates that where, as in the instant case, the adverse effects upon 
competition have been affirmatively established, proof of good faith in meeting 
an equally low price of a competitor under the proviso of section 2 (b) does 
not constitute a substantive justification for the petitioner’s discriminations 
in price. This is particularly true where, as in the instant case, the competition 
injured is retail competition between competing purchasers, since the fact that 
the seller acted in good faith to meet the price of the seller’s competitor is not 
inconsistent with, and does not logically rebut, the proof that retail competition 
between competing purchasers is injured by the discrimination.” 

“It would make nonsense of section 2 (a) of the Clayton Act, the opinion 
further stated, ‘to interpret it as requiring a specific intent, for no discriminator 
discriminates unconscious of what he is doing, and he is conclusively presumed 
to be conscious also of its reasonably probable consequences.’ The fact that a 
discriminator may be meeting the equally low price of a competitor should not, 
logically, relieve him of having intended injury to competition. The point is that 
intent to injure competition may coexist with good faith. Returning to the lan- 
guage of the Standard Oil dissenters, ‘this poses the ultimate issue whether the 
publie interest in protecting competition against discriminatory pricing shall 
prevail over an individual seller’s interest in discriminating in price in order 
to meet the equally low price of a competitor. It is not difficult to see,’ the 
justices stated, ‘that if the individual seller’s interest be held to prevail as a 
matter of law, then section 2 (a)’s prohibition of discriminatory pricing becomes 
largely a nullity and sections 2 (a) and (b) taken together become for the most 
part merely a declaration of the individual right to discriminate.’ ” 

The Court’s construction not only requires the Commission to show that price 
discriminations were not justified. It makes the Commission prove what was 
in the buyer’s mind, rather than letting the acts of the buyers speak for 
themselves. 


VI. The Attorney General's committee would complete emasculation of the Rob- 
inson-Patman Act, permitting large buyers to practice discrimination at 
the expense of sellers 


The Attorney General’s committee concluded that the good faith meeting com- 
petition defense, as construed in the Standard Oil and similar cases, should be 
an absolute defense to a 2 (a) charge. 

Analyzing the brokerage provisions, the committee notes that as a result of 
prevailing interpretations “the payment of middleman’s commisions to any but 
pure ‘brokers’ become per se illegal, even though valuable distributive services 
are performed, even when no adverse competitive effect results, and even where 
the challenged concession reflects actual savings in the seller’s distribution costs.” 
One result has been that “joint buying organizations for pooling the resources of 
small-business men have conspicuously suffered from rigid ‘brokerage’ clause 
enforcement.” Accordingly, “to reconcile the brokerage clause with ‘broader 
antitrust objectives,’ we favor legislation as necessary to restore the original 
vigor of the exception ‘for services rendered’ in section 2 (c).” 

In view of the history of the act which has been traced here, and in the light 
of our knowledge of the monopoly power that has been and can be exerted by 
certain buyers, it is our earnest recommendation that any legislation reported 
out of this committee be designed to restore the original scope and intent of 
the act in line with the sound views of the dissenting justices in the Standard 
Oil ease. The fact that some instances of price discrimination may be inevit- 
able, and that some may seem to be desirable, should not be a reason for con- 
doning and underwriting all such behavior. 

In its present form, with sufficient enforcement powers vested in the FTC, 
the Robinson-Patman Act is essential to the economic welfare of thousands of 
local businessmen in the country, particularly in the produce industry. 

What we are advocating is preservation of the letter of the Robinson-Patman 
\ct, and a return to the spirit that motivated its passage. This act was designed 
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to protect the very touchstone of the American economic system, that is, com- 
petition. The courts have taken long strides toward emasculating the act, and 
perverting its original intent. You are now being asked not only to underwrite 
those interpretations, but to prepare legislation which, in effect, spells the end 
of efforts to control price discrimination. This must not be allowed to happen, 
unless you are ready to give official sanction to monopoly control as the byword 
of our economy, replacing free and untrammeled competition. 


VII. Congress should provide that efforts of labor unions to exert outright market 
control should be subject to control under the antitrust laws. No group 
deserves special consideration when it aims to subvert the basic economic 
structure of the country 

Turning aside from the problems of price discrimination, let me take a 
moment to commend to this committee the conclusions of the Attorney General's 
committee on organized labor. 

It cannot be denied that some unions have engaged in conduct that cannot be 
construed as legitimate union activity. Rather, they have aimed at direct 
restraint on commercial competition. Types of conduct mentioned by the com- 
mittee report in this connection include: Fixing the kind or amount of products 
that may be used; fixing the market price of products; fixing the geographical 
area in which products may be used, produced, or sold ; and fixing the number of 
firms which may engage in the production or distribution of certain products. 

These commercial restraints are not effectively controlled by the provisions of 
the Labor Management Relations Act. Nor, as presently written and construed, 
are they curbed by antitrust legislation on the books. This situation should be 
corrected, keeping in mind the cautionary note struck by the report when it 
says that “no one of our conclusions or recommendations implies any change 
of labor’s freedom under the antitrust laws to act in concert in order to promote 
union organization or bargain collectively over wages, hours, or other employ- 
ment conditions.” Freedom to pursue legitimate union objectives must be pre- 
served, but they should not mask attempts at monopolistic control of the market. 

There can be no doubt as to the constitutional power of Congress to bring 
labor unions within the purview of antitrust legislation. The task is to define 
to what extent they are subject to it. Pertinent here is the following quotation 
from the opinion of the United States Supreme Court in Apea Hosiery Co. v. 
Leader (810 U. 8. 469) : 

“For the 32 years which have elapsed since the decision of Loewe v. Lawlor 
(208 U. 8S. 274), this Court, in its efforts to determine the true meaning and ap- 
plication of the Sherman Act has repeatedly held that the words of the act, 
“every contract, combination * * * or conspiracy in restraint of trade or com- 
merce” do embrace to some extent and in some circumstances labor unions and 
their activities; and that during that period Congress, although often asked to 
do so, has passed no act purporting to exclude labor unions wholly from the 
operation of the act. On the contrary Congress has repeatedly enacted laws 
restricting or purporting to curtail the application of the act to labor organiza- 
tions and their activities, thus recognizing that to some extent no defined they 
remain subject toit. (Italic added). 

“Whether labor organizations and their activities are wholly excluded from 
the Sherman Act is a question of statutory construction, not constitutional power. 
The long-time failure of Congress to alter the act after it had been judically con- 
strued, and the enactment by Congress of legislation which implicitly recognizes 
the judicial construction as effective, is persuasive of legislative recognition that 
the judicial construction is the correct one. This is the more so where, as here, 
the application of the statute to labor unions has brought forth sharply conflict- 
ing views both on the Court and in Congress, and where after the matter has been 
fully brought to the attention of the public and the Congress, the latter has not 
seen fit to change the statute. 

“While we must regard the question whether labor unions are to some extent 
and in some circumstances subject to the act as settled in the affirmative, it 
is equally plain that this Court has never thought the act to apply to all labor 
union activities affecting interstate commerce.” 

To quote the language of the attorney general’s committee report, “to the ex- 
tent that such commercial restraints not effectively curbed by either anti-trust 
or labor-management relations act exist, then we recommend appropriate legis- 
lation to prohibit these union efforts at outright market control.” 
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CONCLUSION 


The legislative intent of the Robinson-Patman Act makes it abundantly clear 
that Congress considered it to be an evil that a large buyer could secure a com- 
petitive advantage over a small buyer because of the large buyer’s quantity 
purchasing ability. The differentials granted such large buyers have been proved 
beyond peradventure of a doubt instruments of power and weapons of competi- 
tive oppression (H. R. 2287, 74th Cong., 2d sess., 7, 9. See FTC v. Morton Salt 
Co., 334 U. 8. 37, 48). 

Congress sought through this legislation to arrest in their incipiency the crea- 
tion of monopolies or unreasonable restraints of trade and to curtail their develop- 
ment (U. 8. v. N. Y. Great A. & P. Tea Co., 67 F. Supp. 626, 636, aff'd. 173 F. (2d) 
79). 

In a recent decision the United States Supreme Court (Moore v. Mead’s Fine 
Bread Co., 23 LW 4036) has stricken down attempts by offenders against 
Robinson-Patman Act to avoid responsibility under the law on the ground that 
none of the alleged practices had occurred in interstate commerce. 

As stated in that case: 

“We have here an interstate industry increasing its domain through outlawed 
competitive practices. The victim, to be sure, is only a local merchant; and no 
interstate transactions are used to destroy him. But the beneficiary is an inter- 
state business; the treasury used to finance the warfare is drawn from inter- 
state, as well as local, sources which include not only the respondent but also 
a group interlocked companies engaged in the same line of business; and the 
prices on the interstate sales, both by respondent and by the other Mead com- 
panies, are kept high while the local prices are lowered. If this method of 
competition were approved, the pattern for growth of monopoly would be simple.” 

In this respect, it is well to note the words of Congressman Utterback, manager 
of the Robinson-Patman Act in the House, quoted by Mr. Justice Douglas in the 
Moore case: 

Where, however, a manufacturer sells to customers both within the State and 
beyond the State, he may not favor either to the disadvantage of the other; he 
may not use the privilege of interstate commerce to the injury of his local trade, 
nor may he favor his local trade to the injury of his interstate trade. The 
Federal power to regulate interstate commerce is the power both to limit its 
employment to the injury of business within the State, and to protect interstate 
commerce itself from injury by influences within the State. 80 Congressional 
Record 9417 [Italics supplied.]. 

rhe full impact on our economy of permitting pseudo-brokerage allowances 
and “good faith” as a defense to a charge of violation is perceptibly being felt. 
As litigation is compounded, the ingenuity of marketers will evolve new devices 
for evasion. The plea for untrammeled competition must not be permitted to 
blind us to the evils which such “unfettered” competition has fostered. 


The CuatrmMan. There will also be made a part of the record the 
statement of Donald Montgomery on behalf of the United Automo- 
bile-Aireraft-Agricultural-Implement Workers of America (UA W- 
CIO): 

(The matter referred to is as follows :) 


STATEMENT OF DONALD MONTGOMERY ON BEHALF OF THE UNITED AUTOMOBILE- 
AIRCRAFT-AGRICULTURAL-IMPLEMENT WORKERS OF AMERICA (UAW-CIO) 


It is requested that the following statement by Donald Montgomery on behalf 
of the United Automobile Workers be accepted by the committee for inclusion 
in the record of its hearings. This statement includes excerpts from testimony 
previously given on behalf of the Congress of Industrial Organizations before 
the Antimonopoly Subcommittee of the Judiciary Committee on June 14, 1955, 
and before the Select Committee on Small Business on November 4, 1955. 

Because the Attorney General of the Eisenhower administration has launched 
massive retaliation against the antitrust laws of the United States, I have asked 
for this opportunity to appear and state our views and to make recommendations. 

The purpose of Mr. Brownell’s campaign is revealed by the Report on Anti- 
trust Laws prepared and published by a so-called national committee which he 
Selected and set to work, with the approval of the President, 2 years ago. 
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Simply stated, the objective of this Committee’s report is to declare open sea- 
son for the rule of reason—the Supreme Court doctrine under which monopolies 
in this country have long enjoyed good hunting against their small competitors. 
‘The Committee proposes to cut the heart out of the law which prohibits predatory 
practices employed by monopoly concerns to keep small competitors in their 
place, or drive them out of business, or force them to sell out, or avoid entering 
monopoly-controlled industries in the first place. 

Most powerful and pervasive of these predatory practices of monopoly is price 
discrimination. In the hands of a large enterprise with large assets and oper- 
ating over a wide area, discrimination can inflict sudden death upon small com- 
petitors, or can make them conform to monopoly’s rules as the price of survival. 
Price discrimination also is employed in the basing-point systems of heavy in- 
dustries as an instrument for eliminating, not the competitors but competition 
itself. 

The Robinson-Patman Act was passed in 1936 as a perfecting amendment of 
the Clayton Act with the purpose of prohibiting the use of price discrimination 
to drive competitors out of business or to destroy competition among those who 
remain in business. I wish to address my remarks to that law because it holds 
the key to the future of antitrust policy in the United States. 

It is no accident that the Brownell committee report strikes its most telling 
blows at the Robinson-Patman Act. The Clayton Act was born out of long experi- 
ence in trying to arrest the growth of monopoly. The Robinson-Patman Act, with 
22 years of further experience to stand on, provided more effective weapons 
against some of the practices by which monopoly achieves and maintains its 
power. By defining such practices with particularity and making them illegal 
“per se” it sought to close escape hatches that had been opened for monopoly by 
the Supreme Court’s rule of reason under the Sherman Act. 

No line of this act was written in theory. It was designed to cope with the 
fact of increasing monopolization of manufacturing and distribution and was 
directed against the most potent practices that were bringing this about. 

Compared with the Sherman Act, mellowed and aged as it was by Supreme 
Court decisions and administrative unwillingness to challenge the “beneficent” 
bigness of blue-chip corporations, the Robinson-Patman Act was strong medicine. 
In due course, actions under the new act reached the Court. Some of them gave 
rise to decisions that revealed how effective this act could be. Implications of 
other cases were too much for the Court, and it began to modify and repeal the 
act by interpretation. That is where we are today as Mr. Brownell’s committee 
makes its report. 

The Committee’s treatment of Robinson-Patman Act cases is one continuous 
plea for leniency toward price discrimination. It does not recommend repeal of 
the act, but it would approach that result by administrative and court interpre- 
tations giving price discriminators every conceivable leeway, the benefit of every 
possible doubt. I will not take the committee’s time to spell out these pleas in 
extenuation. They can be found in the sections of the report dealing with the 
meaning of “like grade and quality,’ with the meaning of “injure, destroy or pre- 
vent competition,” with the burden of rebutting prima facie proof, with the kind 
of decrees the Federal Trade Commission should issue, with the alleged imprac- 
ticability of the “cost defense,” with the “quantity limits proviso,” and with the 
“good faith” defense. 

I deal quickly with these aspects of the Committee’s attack on the Robinson- 
Patman Act in order to come to the basic elements in this campaign to free 
monopoly from the restraints which that law imposes. Here we find spelled out 
for us the rationale, the line, by which the presiding monopolies of our day hope 
to persuade the people, the Congress and the Supreme Court to deal gently with 
them. 

Core of the monopolist argument against the Robinson-Patman Act is the con- 
tention that price discrimination is an inevitable, essential and even desirable 
aspect of competition. Thus, they argue, to place limits on permissible discrimi- 
nations is to put hobbles on competition, to restrain its vigor, and thus to deprive 
the public of its benefits. The Robinson-Patman Act, they say, would replace 
hard competition with soft competition. 

For example, in pleading for a broad easy interpretation of the “injury” cri- 
terion in section 2 (a) of the Robinson-Patman Act, the Brownell committee 
says this: “For the essence of competition is a contest for trade among business 
rivals in which some must gain while others lose, to the ultimate benefit of the 
consuming public. Incidental hardships on individual businessmen in the nor- 
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mal course of commercial events can be checked by a price discrimination statute 
only at the serious risk of stifling the competitive process itself” (p. 164). 

Opposing the “quantity limits proviso” of the Robinson-Patman Act, the com- 
mittee would have us believe that this proviso restrains trade: 

“Arrangements to impede competing distributive techniques have long been 
viewed as unreasonable restraints of trade. Hence we deplore this singling out 
and penalizing of the quantity discount system. And while a free economy must 
place primary reliance on the play of market forces as the determinant of price, 
the quantity limits proviso, in our view, defeats this policy through ineptly sanc- 
tioning a crude form of price-fixing by administrative fiat where competition 
should safeguard the public interest.” (P. 177.) 

There is something persuasive about this until it is noted that there is lacking 
any recognition whatever of the inequality of competitors. The ability of large 
operators to use discriminatory price cuts to destroy small competitors one by 
one without inflicting appreciable injury on themselves is conveniently overlooked 
by the committee as it utters these stirring endorsements of the competitive 
process. 

Thus the technique of the committee is to dispose of the Robinson-Patman 
Act by putting out of mind the predatory practices that made that act necessary. 

The “quantity limits proviso,” for example, was put in the act because situa- 
tions had arisen where a few very large distributors received special discounts 
which placed all their competitors at an impossible disadvantage. The act 
authorizes the Federal Trade Commission in such cases to fix a quantity limit 
above which additional quantity discounts shall not be allowed. The sound pur- 
pose of this is to make sure that distribution of the commodity in question shall 
not be monopolized by a few large concerns. If this is to deny “reliance on the 
play of market forces,” we can only conclude that the committee’s view of the 
competitive process is to eliminate all but the most powerful competitor as soon 
as possible. Who then will remain to compete “to the ultimate benefit of the 
consuming public”? 

It has long been recognized that “unfair” competition does not promote, but 
destroys, the competitive process. Far from benefiting the public, it subjects 
the public to the increasing control of monopoly. Competition is unfair when it 
reflects power derived from size or other special advantage and does not reflect 
genuine economies or efficiency. True, the line is not always easy to draw. But 
to obliterate it, as this committee’s generalities would do, is to turn the power 
of monopoly loose to prey upon small competitors and on the consuming public. 

The Robinson-Patman Act attempts to draw this line. It does not make ali 
differences in price illegal. It expressly allows for differences “which make 
only due allowance for differences in the cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which such commodities are 
to such purchasers sold or delivered.” Thus economy and efficiency can be re- 
flected in price. Only in the special case where a monopolistic situation exists 
among purchasers does the act authorize the Federal Trade Commission to place 
a top limit on the quantity that can be reflected in a discount. 

Price discriminations that reflect only the dominant position and power either 
of sellers or buyers are what the act seeks to prevent. A major challenge to this 
purpose of the act has been raised, however, by the Supreme Court. It has held 
that a dominant concern (the Standard Oil Co.) may escape the prohibitions of 
the act by showing that its discrimination in price was made in good faith to meet 
competition, regardless of the lessening of competition or the injury to smaller 
competitors that may result. 

The Act provides that a seller charged with illegal discrimination may seek to 
rebut the prima facie case against him by showing that his discriminatory price 
was made in good faith to meet the equally low price of a competitor. Until 
this Standard Oil decision in 1951, no one had assumed that this would stand as 
a complete defense—that is, regardless of the monopolistic consequences. 

The Brownell committee embraces this decision with enthusiasm. It would 
make this the keystone of Robinson-Patman Act enforcement. Indeed, it would 
go further and greatly extend the freedom which this decision grants to dominant 
concerns, 

Its enthusiasm is understandable. The Standard Oil decision has all but 
wrecked the Robinson-Patman Act. Like the committee’s report, the Court 
approaches the practice of discrimination with sweeping disregard for the in- 
equality of size and scope of competitors that exists today in most lines of 
business. If a dominant concern like Standard Oil can discriminate in price to 
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meet the lower prices of small competitors in one locality or another as they 
may occur, those who presume to offer such competition to Standard will suffer 
reduction of income on 100 percent of their business while the big concern suffers 
on only a minor fraction. If they persist in trying to attract new customers 
under those conditions, they are headed for bankruptcy and Standard is headed 
for complete control of the market. 

But the Brownell committee asserts that the dominant seller (it omits the 
word “dominant,” of course) has a “right” to meet a small competitor’s prices 
(it omits “small’’) by cutting its prices to some of its customers without cutting 
them to all. From what source this “right” is derived, the committee doesn’t 
say. 

On page 181 of the report, the Brownell committee sums up its case against 
strict application of the Robinson-Patman Act rule against price discrimination 
in these two sentences: 

“* * * we think that seller’s right to meet a competitor’s prices by granting 
price differentials to some customers without reducing his price to all must re- 
main an essential qualification to any antiprice discrimination law. 

“Kor a seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end up by reducing them to none.” 

Thus they reason that without price discrimination there will be less price 
competition, or perhaps none at all. 

They were discussing the Standard Oil decision and the question was whether 
Standard Oil of Indiana should be permitted by law to make a discriminatory 
reduction in its prices to meet the competition of a local, one-station, .price- 
cutting dealer in Detroit, or whether it should be allowed to meet the local 
competition only if it makes an equal reduction of its prices in all the 10 States 
where it operates. 

To the Brownell committee, merely to put that question was to answer it. 

Now if we go through their reasoning very slowly we will discover an interest- 
ing thing. And that is this—in one sentence they silently leave out of account 
any consideration of the relative size and economic resources of Standard of 
Indiana and the local Detroit price cutter ; and in the next sentence, still silently, 
they bring it back as the controlling consideration. 

When they want it to seem self-evident that a seller has a right to meet com- 
petition wherever he finds it, they wipe out of their minds any recognition of 
the power of Standard of Indiana effectively and quite permanently to teach all 
its small competitors not to engage in price cutting. This it does by the simple 
device of meeting their local price cuts with local price cuts of its own and 
keeping this up for as long as the foolish local competitors persist in their folly. 

As between comparative equals, price discrimination of this sort can do no 
significant injury to the practice of the competitive art, but as between Standard 
and a local dealer, the outcome is foredoomed. 

Few small competitors will test their strength against Standard at any time 
and none of them for very long. With Standard free to discriminate at will in 
the manner described, the will of its small competitors will be not to challenge 
Standard’s dictation of market price. The Brownellians don’t deny this; they 
simply avoid the horrid question by ignoring the most important fact in the 
Standard Oil case—the great difference in size, economic resources, and power 
of the contestants. 

This, however, was not an omission through lapse of memory. For in the very 
next sentence of the Brownell report we encounter a clear and indeed sensitive 
awareness of the great size and extent of Standard of Indiana’s operations. 
This is where, as quoted above, they say that a seller who is permitted to reduce 
prices to some only at the cost of reducing prices to all may well end up by 
reducing them to none. 

Now why does the logic of this sentence seem to them so true beyond all 
possible doubt? Why, of course, because of that word “cost.” And why is it 
that the cost of cutting prices to every one of its customers everywhere is so 
great as to create a likelihood that it might ignore these local competitors and 
not cut prices to anybody? Why, of course, because Standard of Indiana is a 
vast farflung enterprise ranging over 10 of these United States. Just think 
how much it would cost Standard of Indiana to cut the price of gas, say, 2 cents 
a gallon from Detroit clear out to northwest Minnesota just to protect itself 
from the inroads of that little Detroit price cutter. 

It does seem horrendous, now that we’ve brought the overwhelming size of 
Standard of Indiana back into our thinking. But as a matter of plain, simple 
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demonstrable, financial fact it would not cost Standard of Indiana one whit more 
to meet the Detroit dealer’s competition by a universal price cut throughout its 
territory than its costs that dealer to offer the competition in the first place. 
Relative to financial resources, that is. This fact is the essential ingredient that 
is left out by those who argue that giant companies must be allowed to discrimi- 
nate because it would cost them so much to compete on the same 100 percent basis 
as their small competitors. 

Who is it then that is pleading for “soft” competition? 

This particular detail of the monopoly school’s argument against the Robinson- 
Patman Act is, if I may use the wrong word at the right place, the most en- 
dearing. Somehow, the first-hand observations I have had of price discrimina- 
tions at work in the hands of an economic sovereign subjecting its pestiferous 
little competitors to appropriate (and, of course, educational) punishment, en- 
livened by such reading as I have been able to do in the case histories of monopo- 
lies, just fades off into a welter of well-being when I am persuaded to consider 
how costly it would be for the Standard Oil Co. (Indiana) to compete on 100 
percent of its price front, which is exactly what the little Detroit dealer does 
when he makes bold to sell gasoline for a lower price than Standard has decreed. 
It’s almost more than human nature can stand. 

But not quite. I can still break through the fog of this inverse, upside-down, 
inside-out logic of Dr. Brownell’s philosophers, and come up rational. And 
here is a wonderful clarifying idea that comes to me as I clear my lungs of 
those two sentences in the Brownell report. By golly, suppose they are right! 
Suppose, like the Brownell boys say, darkly, Standard of Indiana should decide 
that, if it has to reduce prices to all, it will end up by reducing them to 
none. 

I think what they mean to suggest by the dark hint is that then, of course, the 
public will suffer and suffer because the big man of the business has decided not 
to cut prices anywhere anytime. Well, in that case, it seems pretty clear to me 
that more and more of those little dealers, like the Detroit character in this 
scenario, more and more often will elect to increase their patronage at Standard’s 
expense by cutting their prices a cent or two. Since my only contact with 
gasoline is through the left front window of my car when engaged in a business 
transaction with the man who filled it, that seems to offer attractive possibilities 
now and then of getting more for less. I just can’t look upon it with the doom 
I find imprinted on this page 181 of an official publication of the Department of 
Justice of the United States of America in the third year of Brownell’s reign. 

After these two central sentences on page 181, the report deteriorates. Having 
proved to themselves that price discrimination is an essential ingredient of 
competition—having, that is, turned the inside out and the outside in—they 
go on to argue for interpretations of key words in the Robinson-Patman Act that 
would remove all doubts about how far, how fast, and how furious any com- 
petitor shall be free to go, regardless of size (always regardless of size), in 
inaking quite sure and certain that the little men in the business be content 
to stay little and thankful to stay alive. 

We recommend also, Mr. Chairman, that the committee report favorably and 
seek early House action on H. R. 8395 to prohibit and impose realistic penalities 
upon those exclusive-dealing contracts and practices whereby dominant con- 
cerns tie up their dealers throughout the country so as virtually to close the 
market to the products of smaller manufacturers or to new enterprises or to new 
products. 

This could well be called the Freedom for Main Street bill. Travel up and 
down Main Street in any average town or city of America and you will find that 
economically speaking Main Street is not Main Street any more. It has be- 
come a transmission belt of monopoly. Its businessmen have been transformed 
into the mannikins of monopoly, suspended on strings, jumping when the strings 
are pulled. It is a vacuum tube through which the cash and credit obligations 
of customers are sucked into the central coffers of the makers of goods and 
the compounders of interest. 

H. R. 8395 proposes to restore freedom of enterprise to Main Street by cutting 
some of the strings with which monopoly makes its mannikins jump. It should 
receive, obviously, the wholehearted endorsement of the present Republican ad- 
ministration which prides itself most of all upon its devotion to the principles 
of free enterprise. 

The administration should welcome especially the self-enforcing provisions 
in section 2 of the bill which authorize reimbursement of the costs of action 
to plaintiffs who could not meet such costs without undue hardship, and therefore 





280 TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 


could not bring suit unless reimbursed by the United States. This provision 
is wholly in harmony with the principles of partnership between State and 
citizen which the President has warmly endorsed on many occasions. 

We endorse H. R. 11 and H. R. 8395 because they provide specific, practicable 
means for curbing the power by which monopoly has driven true private enter- 
prise out of American life. 


The Cuatrman. There will also be made a part of the record a 


statement of Joseph A. Beck, Esq. 
(The matter referred to is as follows :) 


STATEMENT By Hon. JAMES ROOSEVELT 


Mr. Joseph A. Beck of Pittsburgh was requested by the chairman of the House 
Committee on the Judiciary to either testify before or submit a written statement 
to the Antitrust Subcommittee with reference to H. R. 11 and H. R. 8395. 

1 have Mr. Beck’s statement which I would like to submit to the subcommittee, 
but before doing so may I state that Mr. Beck is an attorney of standing in his 
community as is evidenced by the fact that he is now serving as president of the 
Allegheny County Bar Association. 

He graduated from the Wharton School of Finance and Commerce of the Uni- 
versity of Pennsylvania in 1905 and began to read law as a preparation for the 
teaching of political science and economics. He spent 2 years in the graduate 
school of the University of Pennsylvania, majoring in political science and eco- 
nomics and became an instructor in the Wharton School of that university. 

He came to Pittsburgh in 1907 and he was given the task by the University of 
Pittsburgh of developing and directing its department of commerce and finance. 
He served as director of that department for several years and he continued to 
teach economics at that university until 1921. 

He completed his law course at the University of Pittsburgh in 1908 and was 
admitted to the bar and since then he has been engaged in the general practice 
of the law, but he has continued his study in the general field of political economy, 
including, of course, antitrust problems. 

Being both a lawyer and an economist, he is well-qualified to make a statement 
with reference to these two bills, which are designed to extend the laws against 
unfair trade competition. 


STATEMENT OF JosEPH A. BEcK, Esq., RE H. R. 11 anp H. R. 8395 


I am an attorney at law and my office is at 1108 Park Building, Pittsburgh, Pa. 
Although I have been a member of the bar for almost 50 years, I venture to 
submit a statement to the Antitrust Subcommittee of the Committee on the 
Judiciary of the House of Representatives with reference to H. R. 11 and 
H. R. 8395 only because I was a teacher of economics until 1921 and since then 
have continued my study of this subject, including, of course, antitrust. 

As all students of the subject know, the free enterprise system had its origin 
in the laissez faire policy, inaugurated largely as a result of Adam Smith's 
Wealth of Nations published in 1776. Although laissez faire has advantages, it 
also has evils. The selfishness and greed of man is such that it early became 
necessary in England and in all countries which adopted the free enterprise 
system to begin to enact the large body of social legislation which is now on the 
statute books and which nobody would repeal but which is certain to be amplified. 

The free enterprise system assumes that by means of free markets and com- 
petition, price will tend, under the operation of the law of supply and demand, to 
approach cost of production, including, of course, wages of management and the 
cost of the capital employed. 

But competition, also because of the selfishness and greed of man, has its evils. 
Unfair methods of competition have and will continue to develop, which must be 
restrained by legislation. 

Progress in this regard was made in the United States when Congress adopte:l 
in 1914 the Clayton Act and the Federal Trade Commission Act. The Clayton 
Act prohibits certain specific kinds of unfair trade competition. But Congress 
realized that all forms of unfair trade competition were not prohibited by the 
Clayton Act and so almost simultaneously Congress created the Federal Trade 
Commission for the primary purpose of prohibiting generally all unfair methods 
of competition, as is evidenced by the first sentence of section 5 of the Federal 
Trade Commission Act, which provides generally that “Unfair methods of com- 
petition in commerce are hereby declared unlawful.” 
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By 1936 Congress realized that it was necessary to have further legislation 
against certain other specific unfair methods of competition to restrain unfair 
practices which had developed between 1914 and 1936, and so the Robinson- 
Patman Act was adopted. 

The Federal Trade Commission has never been sufficiently militant and Con- 
gress has never adopted adequate legislation. The result is that business is in 
too few hands and there is danger that the free enterprise system will cease to 
exist. 

As is obvious to any thinking person, the free enterprise system cannot exist 
unless there are free enterprisers. So there are the statutes against monopoly 
and limiting mergers. When enterprisers are eliminated by purchase or merger, 
they receive something for their business. It is often cheaper for those seeking 
monopoly to pay a small enterpriser nothing but to ruin him by ruthless and 
unfair competition. Unfair methods of competition usually are weapons of 
destruction. 

Therefore the special pleaders for monopolistic enterprise do not like the exist- 
ing or any legislation against unfair methods of competition. They are disturbed 
by the rather many measures now pending in Congress against such competition 
and they particularly dislike the right of private suit with treble damages and 
allowance of attorney fees accorded by some of this legislation. Private suits are 
beginning to be more numerous and proving to be more effective than Commission 
cease-and-desist orders. 

The attack on the laws against unfair trade competition is based on the propo- 
sition that any and all limitations on competition are bad. It is argued that the 
general objective of the antitrust laws is to promote competition. The attempt is 
made to incorporate the word “competition” in the very statement of the free- 
enterprise system, for they would have it called the competitive free-enterprise 
system. 

The antitrust laws have two objectives (1) to prohibit monopoly and restraint 
of trade and (2) to prohibit unfair methods of competition. The value of compe- 
tition is to be recognized but the evils of unfair competition are evident and must 
be prohibited, for there is no easier or cheaper way to achieve monopoly than 
by unfair competition. 

These general principles must be clearly understood when considering H. R. 11 
and H. R. 8395, for both these measures are directed against unfair trade com- 
petition and so against monopoly. 

I will leave it to others to delve into the legislative history of section 2 (b) 
of the Robinson-Patman Act and attempt to decipher the intent of the man who 
sat in Congress in 1936. 

A reading of the majority and minority opinions of the Supreme Court in the 
Standard of Indiana case in 340 United States 231 makes it evident that Con- 
gress had not clearly expressed its intent. 

Congress owes the courts and the Federal Trade Commission the duty of mak- 
ing clear its intent, one way or the other. 

I favor Congress passing H. R. 11 for it will be some help in the fight against 
the monopolizers. 

I would like to see Congress eliminate in its entirety the good-faith proviso 
of section 2 {b). 

It is a powerful weapon of those seeking monopoly—both of offense and de- 
fense. It enables the crushing in the bud of a possible new enterprise and pro- 
vides a cloak for a campaign of ruthless extermination. I see no justification 
whatever for the proviso. 

If a dominating widespread corporation does not lower its prices everywhere, 
why should it be allowed to do so in the trading area where competition is at- 
tempting to spring up. 

If we want the free-enterprise system, let us have some free enterprise. 

So far as H. R. 8395 is concerned, it is evident that section 1 thereof is needed 
to make clear the intent of Congress with respect to an unfair method of com- 
petition which has become more or less widespread. 

I am particularly interested in section 2 of this bill. The Government agen- 
cies to enforce the antitrust laws cannot be relied on, in my humble opinion. 
Experience has so shown. It is therefore important to stimulate private suits. 
That is what is feared by those seeking monopoly or dominant position. There- 
fore that is the effective remedy to be applied. 

I caution you, do not permit yourselves to be misled by the specious argument 
of the special pleaders that all laws against unfair trade commission are incon- 
sistent with the general policy of the antitrust laws. The argument is utterly 
fallacious and untrue in fact. 
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The CuarrMan. Our next witness will be a representative from 
the National Congress of Petroleum Retailers. 

The Chair wishes to announce that we have quite a number of wit- 
nesses and it looks as if we will not be able to hear them all today. 
We will sit until 1 o’clock, and then the committee will adjourn until 
Wednesday, the 25th and will sit all day Wednesday. If we do not 
complete hearing this long roster of witnesses, we will then sit on 
Thursday, the 26th. 

We hope to conclude the hearings on the 26th. 

Will the gentleman from the National Congress of Petroleum 
Retailers come forward, please ? 


STATEMENT OF WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS, INC.; ACCOMPANIED BY 
JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS, INC.; AND CASH B. 
HAWLEY, PRESIDENT, THE NATIONAL CONGRESS OF PETROLEUM 
RETAILERS, INC. 


Mr. Snow. Mr. Chairman and gentlemen, I am William D. Snow, 
counsel for National Congress of Petroleum Retailers, Inc., and with 
me are John W. Nerlinger, Jr., executive secretary, and Mr. Cash B. 
Hawley, president. 

Mr. Nerlinger has a statement on H. R. 11, and Mr. Hawley and 
I have statements on H. R. 8395, both of which bills we sup = 

In order to save the committee’s time, Mr. Nerlinger will read his 
statement and discuss it, and we will put Mr. Hawley’s statement 
in the record, and then I will read such parts of my statement as the 
committee will have time to listen to. 

The Cuarrman. We do not wish to hurry you. 

Mr. Snow. Mr. Chairman, you are not hurrying us. We appreci- 
ate how much you are accomplishing here and are glad we could 
come. 

Mr. Nerurncer. Mr. Chairman and members of the committee, 
my name is John W. Nerlinger, Jr. I am executive secretary of the 
National Congress of Petroleum Retailers, Inc., with offices at 325 
Farwell Building, Detroit, Mich. The National Congress of Petro- 
leum Retailers is the national trade association of service-station 
operators and gasoline retailers and has 67 affiliated State and local 
associations in 35 States and the District of Columbia. 

Of all small-business groups, service-station operators are prob- 
ably the most susceptible to destruction through price discrimination 
practices. The similarity of the products handled and slight differ- 
entials between major brands of gasoline, the mobility of our custom- 
ers and our small operating margins, all magnify any disruption or 
disturbance caused by price discrimination. If the discrimination 
granted is substantial, hundreds of dealers are almost instantaneously 
affected and gravely injured. It is thus natural that our members 
should have the greatest concern for prevention of price discrimination 
practices, for effective legislative prohibition of such practices and 
for effective enforcement of such prohibition. 
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Injuries to competition in the distribution of petroleum products 
through price discrimination practices have prompted the filing with 
the Federal Trade Commission by our national and affiliated State 
associations of scores of complaints against such practices, including 
the complaint against Standard Oil Company of Indiana leading to 
FTC proceedings thereon and the Supreme Court decision in Stand- 
ard Oil Company (of Indiana) v. Federal Trade Commission (340 
U.S. 231), the so-called Standard- Detroit case. 

Members of this committee are, of course, familiar with the action 
of the Federal Trade Commission in that case, its findings and cease 
and desist order on the complaint, the action of the circuit court in 
sustaining same, and of the Supreme Court in a 5 to 3 decision in re- 
versing the circuit court and remanding the case for further proceed- 
ings in accordance with its holding that the good faith-meeting com- 
petition defense contained in section 2 (b) of the Robinson-Patman 
Act is substantive in character. 

The Supreme Court’s opinion made new law with respect to this 
defense. Based on the legislative history of the Robinson-Patman 
Act, the section 2 (b) proviso had been generally considered procedu- 
ral in character and subject to being outweighed by a showing of 
substantial injury to competition. The decision of the Supreme Court 
had the effect of establishing a new absolute exception to the statutory 
prohibition of price discrimination. It removed part of the protection 
against price discrimination practices which had previously been be- 
lieved to exist, and which the legislative history shows Congress in- 
tended to provide. 

The Supreme Court decision in this case was followed by fresh 
waves of price discrimination in the distribution of petroleum products 
to retailers, and the injury to competition therefrom was widened and 
deepened by the refusal of the Federal Trade Commission during the 
Chairmanship of Mr. Howrey to undertake investigation of com- 
plaints thereon. 

Mr. Materz. Mr. Nerlinger, I wonder if you might elaborate on 
that last statement? Just what kind of practices are you complain- 
ing about which you think the Federal Trade Commission is not 
investigating or prosecuting? This is rather a general statement and 
I wonder if you might be more specific. 

Mr. Neruincer. Yes, sir; I certainly can. 

We receive many, many complaints from various sections of the 
country from individuals and from trade associations alleging that 
major oil companies, on the pretense that it is being done for the pur- 
pose of assisting the retailers to meet off-brand or independent-brand 
competition, come into a market and will select a retailer or a certain 
number of retailers in a given location and offer them a lower dis- 
criminatory price than they offer the other dealers of the same brand 
in the same general marketing area ostensibly to assist those retailers 
in meeting that off-brand competition. 

Now if they offer them 2, 3, or 4 cents a gallon less than the other 
dealers of the same brand in the same marketing area—our trade is 
on wheels and our dealer up the street is as much a direct competitor 
of the off brand or independent brand as is the man across the street— 
the dealer who is given the 2-, 3-, or 4-cent reduction in wholesale 
price then generally lowers the retail price in like amount or, in some 
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cases more, as part of what we think is a scheme on the part of the 
major companies to get the retailers to lower their margins. 

In other words, they will give then a 2-, 3-, or 4-cent reduction, based 
upon the retailer giving up a cent and a half or 2 cents of his margin 
and posting a specific price. 

Then the business is all drawn into that given area to the detriment 
of all other retailers of that same brand who do not share that same 
preferential price. 

Mr. Maerz. Where are those practices taking place? Are they 
taking place now, by the way ? 

Mr. Nerurncer. Yes, sir; they are taking place now. 

Mr. Materz. Where? 

Mr. Nerurncer. We have several complaints that have been brought 
to our attention, one of which is in Louisville, Ky., which we expect 
to file a complaint on very soon. 

My counsel advises me it has been filed. 

We have had others in Jacksonville, Fla., on recent date; Shreve- 
port, La.; and I believe also in New Orleans, La. 

I referred here to reluctance of the Federal Trade Commission to 
investigate such complaints. I know the Babcock letter, that was 
referred to earlier, apparently is part of the record. We introduced 
it in evidence in the Roosevelt hearings. 

Our counsel, Mr. Snow, filed a complaint with the Federal Trade 
Commission, and we have correspondence which I would be very happy 
to make part of the record here as to their refusal to make investiga- 
tions, based upon the Standard Oil of Indiana decision of the Supreme 
Court. 

The CuarrMan. Let me nail down that practice that you are refer- 
ring to. You say in Louisville? 

Mr, Neruincer. Yes, sir. 

The CuarrmMan. Take, for example, the Standard Oil Co., which 
presumably to meet a lower price of a competing gasoline company, 
reduces its price to ABC in Louisville, but it does not reduce its price 
to XYZ in Louisville. Is that the case ? 

Mr. Neruincer. Yes, sir; that is right. 

The Cuairman. How would they be benefited; what would be the 
purpose of Standard doing that ? 

Mr. Neruincer. Well, one very definite purpose would be to elimi- 
nate the competition of the independent or off-brand dealer in that 
particular market. 

The CHarrMan. He would not in the case of XYZ, would he? 

Mr. Neruincer. The Standard Oil Co. would gravely injure the 
XYZ dealers of that brand by virtue of the fact they were not given 
the preferential price. 

Now there is another aspect of that also, Mr. Chairman, and that is 
that we feel very definitely that these moves on the part of major com- 
panies are made, many times, for the purpose of reducing their own 
dealer margins, squeezing down the margins, so that the dealers oper- 
ate on a less portion of the total retail price. 

The CuarrMAN. But they keep up the price to XYZ? 

Mr. Nerurncer. Yes, sir; that is right. 

The Cuatrman. And under this H. R. 11, Standard, when it reduces 
a price to ABC would have to reduce it, likewise, to XYZ? 
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Mr. NeruinGéer. Yes, sir; that is right. 

Mr. Materz. Now these discriminations, Mr. Nerlinger, as I under- 
stand it from what you said, are to enable the buyer, the station, to 
meet the competition of the off-brand dealer. 

Would good faith under the present status of the law be a defense 
to such practices? 

Mr. Neruincer. I think that is answered in the rest of this state- 
ment, Mr. Maletz, if I may proceed, sir ? 

Mr. Materz. Yes, sir. 

Mr. Nerurncer. Such complaints during this period protesting the 
granting by various major oil company suppliers of discriminatory 
discounts or subsidies to one or a few lessee retailers for the purpose 
of causing or enabling such retailers to lower their prices in competi- 
tion with independent brand stations with resultant injury and de- 
struction to the businesses of adjacent branded retailers not receiving 
such discounts, invariably brought the same reply from Mr. Harry A. 
Babcock, Director of FTC’s Bureau of Investigation, to wit: That no 
investigation or corrective action would be taken by the Commission 
because of the defense available under the Supreme Court decision in 
the Standard-Detroit case. 

Mr. Babcock persisted in this position, at least during Mr. Howrey’s 
chairmanship, notwithstanding our repeated objections that even 
under the Supreme Court decision the discriminatory lower price 
must be for the purpose of enabling the seller to retain his own custo- 
mer and meet his own competition—not the buyer’s competition—an 
impossible condition in the subject complaints. 

The CHarrman. I think your interpretation is the right one. 

Mr. Nerurncer. Yes, sir; thank you. 

Since the lessee retailers receiving the subsidy or discount were al- 
ready firmly bound to their suppliers by leases and dealer agreements. 

The CHarrmMan. Wait a minute, now. I think your interpretation 
is sound and proper. Testimony received from Chairman Gwynne, of 
the Federal Prade Commission, indicates that he has issued instruc- 
tions for investigations to proceed in such instances and Mr. Babcock 
will have to follow those instructions. 

If that is so and if that interpretation is correct, and I think it is 
correct, would there be any need for additional legislation ? 

Mr. Nerurncer. Yes, sir; I think there would, the reason being 
that during recent months, in the last very few months, we have had 
two diametrically opposed opinions on behalf of the Federal Trade 
Commission, an agency of learned people and great numbers of people 
of legal talent in their offices. 

Prior to Mr. Gwynne’s assuming the chairmanship, they had the 
opinion that those things were not violations of the Robinson-Patman 
Act. 

Now, Mr. Gwynne’s regime says that in his opinion they are. We 
feel we need a clear guide to go by. 

Mr. Maerz. Mr. Nerlinger, suppose the doctrine of the Enterprise 
Industries v. Texas Co. is affirmed by the appellate courts. Then 
would your organization feel that this bill would be necessary ? 

Mr. Nerutncer. I believe, Mr. Maletz, that as the statement shows 
here, that the confusion that exists in the mind 
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_ Mr. Mauerz. Let’s assume that confusion is clarified by a definitive 
Supreme Court ruling which follows the doctrine of the Enterprise 
case ? 

The CHatrMan. Which is what? What does the Enterprise 
case do? 

Mr. Nerurncer. It is contained in here, Mr. Chairman. 

Mr. Maerz. He is going to cover that. 

Mr. Nerurncer. Yes, sir. 

Mr. Marerz. Now suppose the doctrine of the Enterprise decision 
is imbedded in the law, would your organization feel H. R. 11 to be 
necessary ? 

Mr. Neruincer. Well, certainly we subscribe to the decision in the 
Enterprise case. 

Mr. Maerz. Yes. 

Mr. Neruincer. And we feel that would be a very definite step in 
the right direction. 

Mr. Materz. Yes. 

Mr. Nertincer. However, we feel the enactment of H. R. 11 would 
nail down the protection that we feel the Robinson-Patman Act was 
intended to provide when it was originally enacted. 

Mr. Materz. We take it that your position is that if the Enterprise 
decision should be followed and become definitive, then the need for 
H. R. 11, insofar as your organization is concerned, would not be as 
great as you think it is now? 

Mr. Nerurncer. Well, on that particular point, Mr. Maletz, I be- 
lieve that is correct. I believe on some other points, however, covered 
in my statement, H. R. 11 is still necessary. 

The Cuarrman. Then we have the situation, if the Enterprise case 
is affirmed then it is the law of the land ? 

Mr. Neruincer. Yes, that is right. 

The CuarrmMan. Then in that case you would not have any need for 
this; would you ? 

Mr. Neruincer. Well, not in that situation, Mr. Chairman. But I 
believe the balance of the statement will show other protections we 
fee] H. R. 11 would provide that we need. 

The Cuarrman. I understand the Enterprise case holds, in essence, 
that the discriminatory lower price must be for the purpose of en- 
abling the seller to retain his customer and meet his own competition, 
not the buyers’ competition. Is that correct ? 

Mr. Neruincer. That is our understanding; yes, sir. May I con- 
tinue, Mr. Chairman ? 

The CHarrMan. Yes. 

Mr. Neruincer. On June 30, 1955, our counsel, Mr. William D. 


Snow, received a letter from the Secretary of the Federal Trade Com- 
mission, by direction of the Commission, responding to Mr. Snow’s 
repeated objections to this policy, which letter receded somewhat from 
Mr. Babcock’s position. 

The Cuatrman. I want to compliment you on your candor, all three 
of you gentlemen. That is the only way we can get on here. 

Mr. Neruincer. Thank you, sir. 

The position for which we had contended was supported by the de- 
cision of the Federal District Court for Connecticut announced in 
October 1955 in Enterprise Industries v. Tewas Co. (136 F. Supp. 420), 
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which is being appealed, however; and on February 18, 1956, FTC 
Chairman John W. Gwynne and FTC’s General Counsel and Assistant 
General Counsel, in testimony before the Senate Small Business Sub: 
committee, of which Senator Humphrey is chairman, announced that 
FTC had changed its policy of treating such supplier subsidies te 
lessees as permissible, and now feels that they are violations of the 
Robinson-Patman Act where made to meet the buyer’s competition 
rather than the seller’s competition. 

The foregoing is but one example of the confusion, uncertainty, and 
interim injury to competition resulting from the Supreme Court's 
decision in the Standard-Detroit case. 

Clearly, a Supreme Court decision which is suceptible of two dia- 
metrically opposed interpretations by an agency having the legal re- 
sources of the Federal Trade Commission is a poor guide and a dan- 
gerous precedent for businessmen and enforcement agencies alike. 

The CHairman. Maybe the Federal Trade Commission is seeing 
the light. 

Mr. Neruincer. Well, we trust so, sir. We might have a change 
in personnel, and they might reassume their original interpretation. 

We commend FTC for its recently announced policy, but in the 
final analysis FTC cannot remove the ambiguity, confusion and uncer- 
tainty created by the Supreme Court decision. That is a task for 
Congress. Especially in the light of the legislative history of the act, 
the ambiguity and uncertainty created are of such pervasiveness and 
magnitude as to require clear and unqualified legislative clarification. 

Such legislative clarification, we submit, should respect and restore 
the intention of Congress in regard to the 2 (b) defense as disclosed 
in records of congressional proceedings at the time the Robinson- 
Patman Act was adopted. 

Such legislation should, we believe, grant equality of opportunity 
to all business competitors against destruction of their businesses, 
earnings, and savings by price-discrimination practices. It should 
also, we believe, grant effective protection to consumers against the 
price gouging, price juggling, and monopoly price exactions inherent 
in price-discrimination practices. 

In the balance of this statement I will undertake to show, one, that 
the adoption of H. R. 11 will restore the recorded intention of Con- 
gress in adopting the Robinson-Patman Act, and two, that the adop- 
tion of H. R. 11 is necessary both for the preservation of business op- 
portunity and also for the protection of consumers’ interests. 

The adoption of H. R. 11 will restore the intention of Congress in 
adopting the Robinson-Patman Act: 

The legislative history of the Robinson-Patman Act shows that Con- 
gress intended to eliminate “meeting competition” as an affirmative 
defense or absolute justification for price-discrimination practices 
where the effect of the discrimination might be to substantially lessen 
competition or tend to create a monopoly. 

e Robinson-Patman Act grew out of the Federal Trade Com- 
mission’s chainstore investigation, completed in 1934. See final re- 
port on the chainstore investigations, Senate Document No. 4, 74th 
Congress, 1st session. 

Its report showed that many large chains were receiving discounts, 
allowances and other advantages greatly in excess of those granted, 
not only to competing retailers, but even to wholesalers. 
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Section 2 of the Clayton Act has been found insufficient to cope with 
these practices. With regard to the provisos of that section and with 
particular reference to the “meeting competition” proviso, the House 
Judiciary Committee stated in reporting the Patman bill in 1936: 


These provisos have so materially weakened section 2 of that act, which this 
bill proposes to amend, as to render it inadequate, if not almost a nullity. 


(H. Rept. 2287, 74th Cong., 2d session, p. 7.) 

In reporting the Robinson and Patman bills favorably, both the Sen- 
ate and House committees emphasized the purpose to protect the 
competitive opportunity of the small-business man by prohibiting all 
price differentials except those which could be justified in full by cost 
savings. The purposes of the final bill were summarized in the report 
of the House conferees as follows: 

The object of the bill briefly stated is to amend section 2 of the Clayton Act 
as to suppress more effectively discriminations between customers of the same 
seller not supported by sound economic differences in their business positions 
or in the cost of serving them. (H. Rept. 2951 74th Cong., 2d sess.). 

The meeting-competition proviso was considered one of the prin- 
cipal loopholes in old section 2, and Congress deliberately discarded 
it. Both the original Roibnson bill and the original Patman bill omit- 
ted any provision similar to the old meeting-competition proviso. 

In the Senate, the old proviso was inserted in the Robinson bill by 
amendment. Inthe House, the Judiciary Committee reported the Pat- 
man bill with a section substantially identical with present section 
2 (b). The conference committee rejected the Senate version and ap- 
proved the House amendment in the form enacted. 

The report of the House conferees, referring to the Senate proviso, 
stated : 

This language {s found in existing law, and in the opinion of the conferees is 
one of the obstacles to enforcement of the present Clayton Act. The Senate 
receded, and the language is stricken. A provision relating to the question 
of meeting competition, intended to operate only as a rule of evidence in a pro- 
ceeding before the Federal Trade Commission, is included in subsection (b) * * *. 

(H. Rept. 2951, 74th Cong., 2d sess.). 

In presenting the conference report, in the House, the chairman of 
the conferees explained the 2 (b) proviso as follows: 

It is to be noted, however, that this does not set up the meeting of competition 
as an absolute bar to a charge of discrimination under the bill. It merely per- 
mits it to be shown in evidence. This provision is entirely procedural. It does 
not determine substantive rights, liabilities and duties. They are fixed in the 
other provisions of the bill (80 Congressional Record, 948). 

As seen from the foregoing, it was the intention of Congress in 
adopting the Robinson-Patman Act to permit the showing of good 
faith—meeting of competition in evidence in a proceeding before the 
Commission upon the issues presented therein, but subject to the sub- 
stantive provisions of section 2 (a)—prohibiting price discrimination, 
et cetera, where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly. 

The limitation upon the section 2 (b) defense contained in H. R. 11 
in the words “unless the effect of the discrimination may be to sub- 
stantially lessen competition or tend to create a monopoly in any line 
of commerce” thus conforms to the intention of Congress in adopting 
the Robinson-Patman Act as shown by its legislative history. 
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The adoption of H. R. 11 is necessary both for the preservation of 
business opportunity and also for the protection of consumers’ 
interests : 

We think there are at least two things which the public interest 

uires and which the public has a right to expect from the free enter- 
prise capitalist system : 

1. That consumers will have the benefit of competitive prices on the 
commodities they purchase ; and 

2. That opportunity will remain for the growth of new business 
enterprise. 

The Supreme Court decision in the Standard-Detroit case makes it 
possible for big business competitors to annihilate both of these objec- 
tives at the same time through the type of price discrimination per- 
mitted thereby. 

By permitting a competitor to continue a generally high price level 
to most purchasers while granting a discriminatory lower price to one 
or a few customers in order to meet or beat competition, as its interest 
requires, the application of the Court’s holding in practice deprives 
consumers generally of the benefit of lower competitive prices on the 
goods they purchase and it deprives business competitors who are 
customers of the seller of equal opportunity to compete with each other. 

If a court interpreted a procedural proviso in a statute against 
perjury to mean that perjury is prohibited, except that it shall be a 
complete defense for the defendant to show that he in good faith 
believed his perjured testimony to be necessary to meet and overcome 
the proof adduced by his opponent, we would have no difficulty in 
seeing that the court had destroyed the prohibitions against perjury 
with the exception permitting perjury to be committed whenever it 
would serve the defendant’s purpose. Litigants whose property, lib- 
erty, actions, and defense were being destroyed by such protected 

rjury could reasonably be expected to seek redress against such a 
judicial interpretation by corrective legislation. 

Like perjury, price discrimination is a corrupting and destructive 
offense. It corrupts the integrity of the market price and it destroys 
one of the necessary conditions precedent to equality of opportunity 
and fair competition—that competing customers of the same seller 
be able to purchase that seller’s product at the same price subject to 
cost savings. 

Those most grievously injured by the ravages of such permitted 
price discrimination, among whom are members of our industry, have 
come here because those injuries cry out for redress. 

We deeply and sincerely believe that free and fair competition are 
worth fighting for, worth defending and worth preserving. Section 
2 (a) of the Robinson-Patman Act prohibits discriminatory pricing 
practices which substantially lessen competition and tend to create a 
monopoly. 

In conception and in practice down to the time of the Standard-De- 
troit decision, it was one of the most important bulwarks protecting 
the American system of free and fair competition. 

Now, the gain to the individual through unfair pricing practices 
is permitted to outweigh the interest of all business and all consum- 
ers in the preservation of free and fair competition. 
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That is not what Congress intended in adopting the Robinson-Pat- 
man Act, we believe. We sincerely believe it is not the intention of 
this committee or of this Congress either. 

As small-business men, and in the interest of the whole business 
community and in the interest of consumers, the National Congress of 
Petroleum Retailers urges your earliest possible favorable action upon 
H. R. 11, the equality of opportunity bill limiting the meeting com- 
petition defense to cases where competition is not substantially injured 
thereby. 

The Cuarrman. Thank you very much for that very cogent and 
illuminating statement, and for your very candid answers, sir. 

Mr. Nerurncer. Thank you, sir. 

The Cuarmman. Mr. Snow. 

Mr. Snow. Mr. Chairman, I would like to add to Mr. Nerlinger’s 
statement perhaps one paragraph which would be in answer to the 
chairman’s question, Mr. Maletz’ question: Would the Enterprise 
case solve our problem, which is pretty much what it comes down to, 
- . vey sustained in the court of appeals and became the law of the 

and % 

It would solve one part of the problem. However, it would give 
rise to a second problem. 

Remember, now, how price discrimination is used, or the purpose 
for which it is used, and the retail petroleum industry. 

It is used, first, to meet off-brand competition, to discipline off- 
brand competitors who drop their prices more than 2 or 3 cents be- 
low the major brand price. 

It is used to move tremendous amounts of gasoline at the expense of 
retailers who must sell that product at almost no margin when 
plunged into a price war by price discrimination practices of sup- 

liers. 
F It operates in this way, that the discount given to one or a few sta- 
tions of 4 cents, and they drop the price 6, then that lower price has 
to be met by the other retailers who do not receive the discount. 

And if their margin is 4 or 5 cents, and they have to cut the price 
margin 4 cents to meet it, they are giving away their margin and liv- 
ing on nothing. 

In the Standard-Detroit case, there were cases of dealers who moved 
the families in back of the stations in order to have shelter for them, 
and dealers who lost the stations for the price of the mortgage that 
had been given 

Mr. Marerz. Mr. Snow, may I interject? 

Mr. Snow. I would like to finish, Mr. Maletz, if I may. 

That price discrimination, the purpose for which it is used and 
the form in which it is used, because it is easiest to use it that way, is 
to go to a lessee dealer and say to him: 

“You sign this paper, you ask for price assistance. Then we will 
give you 4 cents off, and you agree to drop your price 6 cents.” 

The “guy” has no freedom of choice; he is dependent upon the lessor 
supply. He can cancel the lease if he won’t go along, so he accepts 
the subsidy and lowers his price. 

Now that particular case, of course, does not meet the entire price 
requirement or our contention as to what the good-faith defense, under 
the Standard decision, requires. Because there can be no competi- 
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tion for that lessee dealer’s business. He is bound to the supplier by 
the lease and dealer agreement. 

Mr. Materz. Excuse me, Mr. Snow—— 

Mr. Snow. Just a minute. 

However, there are independent dealers, there are 10 to 20 percent 
of the dealers who are cailed open dealers or independent dealers, 
for whose stations there may be some competition. So if the lessee 
dealer, as the means of price discrimination, is eliminated by the En- 
terprise decision, there are still available the 15 or 20 percent of the 
dealers who are the open dealers, for whose business there is com- 
petition supposedly. 

It is not probably very sincere competition in many instances, but 
there are those open dealers for whose business there is supposedly 
competition between the various major companies—between the major 
companies and independent markets, 

So that, if they are forbidden to use, by the Enterprise decision, 
the lessee dealer as the means, as the cat’s paw, in this thing, then they 
go to the man where there is competition conceivably for his business 
and use him. 

So that, the Enterprise case would not solve our problem, it would 
move the problem to a different area. 

And in order to meet that situation, we do need H. R. 11 in addition 
to the Enterprise case. 

I am sorry to pursue that point, but I want to get it complete. 

Mr. Maerz. lt is a very important point. Let me ask you this: 
Is this open dealer situation problem a serious one to your dealers at 
the present time 4 

Mr. Snow. It is a serious problem, I would say, for the companies in 
this sense: Through lease control, restrictive leases, short-term leases, 
lease domination, they are able in 80 percent of the stations that they 
own and then lease to the so-called independent dealers who lack all 
the rights of independent businessmen, they are able to have their way, 
see, to fix prices, to control prices, to dictate prices to control the 
marketing of the product. 

Mr. Maerz. ‘hat isa different problem. 

Mr. Snow. However, the 15 or 20 percent of the dealers who are so- 
called independent dealers, open dealers, who own their own stations, 
have to be controlled, too, and price discrimination is an adroit prac- 
tice. In fact, it is a most important auxiliary means—used auxiliary 
to the tenant system—which is used for the control of the retail 
petroleum business by the major integrated supplying companies. 

It is through the device of price discrimination and the threat of 
ruinous competition that the open dealers are held in line and driven 
down on prices. As you know, the whole United States is divided 
into 8 marketing oil areas. Each one has a price leader, and everybody 
follows that price and this system. 

The apparatus of the price leadership system is enforced through 
lease control, the tenant system. But with respect to those open 
dealers, it is the price discrimination practice that makes them hang 
perilously on that branch that can be sawed off at any moment. 

The CuHatrman. Mr. Snow, I think it might be well for you to get 
on with your general statement because I understand you are from 
Toledo, Ohio, and I do not want to put you to the inconvenience of 
returning. 
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Mr. Snow. Mr. Chairman, your conduct of this hearing is so bright 
and responsive that I would almost be willing to stay over just to 
have the opportunity of continuing to be here. 

The Cuarrman. I wanted to save your association some money, that 
is all. 

Mr. Snow. I am an attorney with offices at 970 Spitzer Building, 
Toledo, Ohio, and am general counsel for the National Congress of 
Petroleum Retailers, 325 Farwell Building, Detroit, Mich. In making 
this statement today in re H. R. 8395 which bill is wholeheartedly 
supported by the National Congress of Petroleum Retailers, I am also 
requested by Mr. Ralph James of Tulsa, Okla., executive director of 
Independent. Garage Owners of America, Inc., the national trade 
association of automotive service businesses, to state to the committee 
that organization’s support of H. R. 8395 and its request for favorable 
action thereon. 

That is one of our fellow trade associations. They represent the 
garage owners, the independent serviceman. 

The CHarrman. What is meant by the National Congress of 
Petroleum Retailers? 

Mr. Snow. We are the national trade association of service station 
operators and gasoline retailers. Our emphasis is upon the business 
of selling gasoline, as we represent the people who sell gasoline through 
automotive service stations. 

The CuatrMan. Do you represent the garage owners, too? 

Mr. Snow. No, they are represented by independent garage owners 
and some other organizations as well. 

The CuarrMan. But you are speaking for them also? 

Mr. Snow. I am speaking for them also, upon their request in 
supporting H. R. 8395. 

fore discussing the legal mechanics of this bill, I wish to say just 
a few words about its philosophy—a philosophy which, to me, is par- 
ticularly heartening at this moment in history. Surrounded as we are 
by the triumph and encroachments of bigness, with almost every major 
industry under the domination and control of a handful of giant cor- 
porations, with labor matching industry’s vast scale of organization 
in order to protect the interests of its members, with the advantage 
given to the largest scale business organizations by the fabulous costs 
and complexity of new plants and technologies, and with this whole 
complex and interwoven system of gigantic bigness crowned by Gov- 
ernment of corresponding proportions, the trend of the times seems to 
be running strongly against small-business opportunity and those who 
would own their own small business and run them in their individual 
ways. 

it is an inexorable trend. It is one we have seen developed, and 
against which the chairman has spoken out vigorously in proposed 
strong measures. And it is in that spirit that we support H. R. 8395. 

In the face of this seemingly inexorable trend, the theory of Mr. 
Roosevelt’s bill is both challenging and heartening—for it not only 
proclaims that the avenues of individual economic freedom and op- 
tpn may be kept open alongside the highways, the great super- 

ighways of organized big business growth, but it also provides legal 
mechanics for attaining this result for individual retail and service 
businesses now under the control of their supplying companies through 
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inequitable leases, franchise and sales contracts, and the use of the 
suppliers’ superior economic power thereunder to interfere with such 
retailers’ rights to run their own businesses in their own individual 
ways. 
roceeding from the theory or philosophy to the legal mechanics, we 

find that the pessimism which has paralyzed the attitudes of so many 
Lusiness and political leaders on the subject of small business’ rights 
is reflected in judicial determinations as well and with respect to one 
type after another of oppressive — practices toward retailers 
covered by the prohibitions of the Roosevelt bill, there are implied 
but unmistakable judicial laments aplenty for the retailer’s present 
plight and the absence of legislation to assist him. 

The decisions in the automobile franchise cases are particularly 
illustrative. ; 

In Myers Motors v. Kaiser-Frazer Sales Corporation (D. C. Minn.) 
83 F. Supp. 716, affirmed (C. A. 8) 178 F. (2d), Judge Donovan said: 

This case is one of many in which the parties involved are corporations cre- 
ated to deal in a highly specialized business, the management of which is com- 
prised of skilled and experienced men of business, experts in industry, to whom 
the words of limitation as to the rights of the distributor and dealer are well 
known and understood. Suits for breach of franchises similar to those of the 
instant case have been before the courts so often there can be little doubt as to 
the outcome, for, as plaintiff’s counsel has so well expressed it, “the dealer or 
distributor has in practically all instances been denied relief.” Plaintiffs in 
such cases, no doubt, always enter into the franchise deals in the forlorn hope 
that they will be dealt with fairly. But when a plaintiff manacles its business 
with this type of contract under facts such as stipulated in the present case, the 
court can give no remedial relief, especially when the parties deal on the basis 
disclosed by the record herein. 


Of course, when the manufacturer manacles his business, when the 
manufacturer has his business manacled down for him, there is no 
negotiation of these contracts, franchises—they are imposed. They 
come in a form operating in a form as inexorably prepared as the 
income-tax blank or any other form submitted to you to be signed. 

Income-tax forms have blanks to be filled out, but in the form they 
submit, the substance, the words, and everything is provided by the 
supplier lessor. 

I will read just a couple more of these cases. 

In Ford Motor Company v. Kirkmyer Motor Company ((C. C. 
A. 4) 65 F. (2d) 1001), Judge Parker said: 


* * * While there is a natural impulse to be impatient with a form of contract 
which places the comparatively helpless dealer at the mercy of the manufacturer, 
we cannot make contracts for parties or protect them from the provisions of con- 
tracts which they have made for themselves. Dealers doubtless accept these one- 
sided contracts because they think that the right to deal in the product of the 
manufacturer, even on his terms, is valuable to them; but, after they have made 
such contracts, relying upon the good faith of the manufacturer for the protec- 
tion which the contracts do not give, they cannot, when they get into trouble, 
expect the courts to place in the contracts the protection which they themselves 
have failed to insert. 


I might add, which they have no means of inserting. That protec- 
tion has to come through legislation prohibiting an abuse of the inexo- 
rably favorable provisions of those contracts—so inexorably favorable 
to the lessors. 
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In Kane v. Chrysler ((D. C. Del.) 80 F. Supp. 361), the court 
said: 

* * * generally speaking, the situation arises from the strong bargaining posi- 
tion which economic factors give the great automobile manufacturing companies : 
The dealers are not misled or imposed upon, but accept as nonetheless advanta- 
geous an agreement in form bilateral, in fact, one-sided. To attempt to redress 
this balance by judicial action without legislative authority appears to us a 
doubtful policy. 

Well, that is illustrative. The same illustrations can be drawn from 
other phases and other relationships between the so-called independent 
retailers and the gigantic supplying companies in various other 
industries. 

I will mention some in the petroleum industry. The recent case is 
that of Roger Stobbs in Seattle against the Shell Oil Co., seeking to 
enjoin his eviction after he was thrown out because he would not go 
along in their price dictation. 

They got to the Supreme Court of Washington. It was so totally 
lacking and in remedial protection for that man, that he not only was 
thrown out of his station, but he was blackballed in the oil industry 
and could not get another station, although he was an excellent opera- 
tor and was successful in increasing the gallonage and building busi- 
ness for the company. 

The situation is the same in lease cancellation cases where service 
station operators’ 6 months to 1 year leases are cancelled or terminated 
for failure of the operator to yield to company coercion and dictation 
on exclusive dealing in the company’s tires, batteries, and accessories, 
or for failure to follow company dictated retail prices on gasoline. 
Where the operators resist or seek to enjoin eviction actions against 
them in pursuance of these oppressive cancellations, the State courts 
while sympathetic to the plight of the operator whose business, earn- 
ing, and savings are thereby destroyed and confiscated are nonetheless 
obliged to hold that there is no barrier in the antitrust laws to such 
evictions and confiscations. 

That, incidentally, is one of the big problems in our industry. Not 
only does the supplier, by owning the station, have a legal, captive 
market for his gasoline, but he uses it to have an illegal one for tires, 
batteries, and accessories, thus blocking out, to the point of sale, those 
products of the other manufacturers and distributors of tires, batteries, 
and accessories. 

The Cuatrman. That is a violation of the present law. 

Mr. Snow. It is if it is done overtly. But as we come to the ways 
in which it is done here in the balance of this statement it is not a 
violation of the present law, it just escapes it, just misses being a vio- 
lation of the present law. 

The present law goes this far, so practice becomes more refined, more 
sophisticated, and it becomes, however, nonetheless, real and posi- 
tive—notwithstanding the decisions in these cases. 

Mr. Materz. Mr. Snow, if there is a course of conduct between the 
oil supplier and his retail dealers from which the court can draw 
an inference of exclusive requirements upon that dealer—in other 
words, if the court can spell out that the dealers are, in effect, required 
to handle the full line of the supplier—is that not a violation of the 
present law ? 
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Mr. Snow. We would like to contend that is, and of course, we do 
contend that it is in conversations in presenting such complaints in 
the Justice Department. But the techniques by which the thing is 
done have become so adroit, so refined, so subtle, so sophisticated that 
the question of proof is very, very difficult. 

I might call your attention to the case of Charles Zimmer, a Sun 
Oil dealer in Johnstown, Pa., who was subjected to these pressures 
and talked to his wife about it. 

She said: 

Maybe you are crazy, maybe you are nuts, maybe that is not the way it is and 
you just think that you are a nice guy, but maybe you have got too many words. 

He buried in his station a microphone by which he recorded the 
conversations, the bullying of the company supervisor and salesmen, 
threatening him with lease conditions, talk to the effect that he would 
be thrown out if he did not take the required products and the total 
requirement imposed upon him. 

He played that back to his wife and she said, “I am convinced.” 

That wire recording and some others similar were introduced in 
these Roosevelt hearings, but it is only by such means that evidence 
can be obtained. 

The methods used now are so subtle they are unrelated or unsup- 
ported by actual provisions in the leases, excepting the short-term 
and cancellation provisions. 

Mr. Materz. Suppose there is no excusive requirement in a lease 
itself ¢ 

Mr. Snow. There is none. 

Mr. Maerz. And there isn’t at the present time as I understand it. 

Mr. Snow. Right. 

Mr. Materz. But suppose the dealers are by one means or another 
required to deal exclusively in only the products of that particular 
supplier. Isn’t that a violation of section 3 of the Clayton Act? 

Mr. Snow. We have contended it is. 

However, the language is not quite so expressed as that, in fact. 
As you see, in the subsequent paragraph of my statement, the addi- 
tions made by the Roosevelt bill exactly meet the fact patterns which 
now exist, which have been removed a little bit, see, out of the light 
of the existing law over to the shadows so that there is both the ques- 
tion of whether or not there is that express agreement or condition or 
understanding which is prohibited by existing section 3—— 

Mr. Materz. Isn’t the factual situation which I have indicated to 
you one which is now being litigated in the Sun Oil case? 

Mr. Snow. In part it is, thoush I think the actual conduct of the 
Sun Oil Co. possibly went even beyond—I should not comment on 
existing cases—but it is my belief, from listening to some of the testi- 
mony, that the conduct of the Sun Oil Co. went beyond the practices, 
the superrefined types of control, the sort of nerve-harrowing, soul- 
shattering personal indoctrination that is imposed by these sales super- 
visors on the service-station operator today. 

Even the Sun Oil case would not match the color of some of the 
practices, the more delicate insinuated color of some of the practices 
which are now going on. 

Mr. Maerz. What H. R. 8395 does, then, as I understand it, is 
to particularize certain practices which you regard as illegal if the 
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Government can show them under section 3 of the Clayton Act; is 
that it? 

Mr. Snow. I think that is a very fair statement, Mr. Maletz. 

Remember that section 3 deals only with agreements. Here is an 
example, I think a rather vivid example: — that your supplier, 

our service-station operator and your supplier prohibit you from 

andling Prestone or Du Pont antifreeze—and I think the magnitude 
of these oil companies, and arrogance and willpower is indicated by 
the fact that they do not mind taking on Du Pont either. 

You see, Du Pont Zerone and Durex gets the same kicking around 
treatment in service stations as it does the other brands. I would not 
say the same, but it also gets kicked around in service stations by oil- 
company pressure. 

So they are not afraid of the industrial giants in other fields either. 

But just suppose that you are a service station operator, and your 
er says, “Get that Zerone out of here,” and you say, “Well, 
gee, I get a lot of calls for it, a lot of people want Zerone.” 

a hey do not all want your kind of antifreeze,” which might be 
whatever it is. “I do not want this company brand antifr eeze, I get 
a lot of calls for Du Pont.” 

“OQ, K.,” I say—I am the company supervisor—*You can kee a 
for the people ee insist on it, but get it out of here. Put it back 
the back room, I do not want it on display where it can be seen. We 
are not owning the station for you to be advertising Du Pont’s prod- 
ucts. Put it out in the back house in the rear; keep it in your car.” 

Now the exact language of section 3 says to prevent dealing in a 
competitor’s products. They do not prevent the dealing, but they 
hamper it, interfere, limit it. 

Mr. Materz. Now in connection with the factual situation you men- 
tioned, where a dealer is told by the oil company that he cannot handle 
Zerone, we will say 

Mr. Snow. Yes, sir. 

Mr. Maerz. Or he has to put it in an inconspicuous place. 

Mr. Snow. Hide it surreptitiously. 

Mr. Maerz. Would that particular practice, standing by itself, be 
a violation of this bill ? 

Mr. Snow. That particular practice, standing by itself—let me 
add—if it were extended to more than one station so that the effect 
of the prevented Zerone denied Zerone access to the stations of that 
company in a particular area or territory for the sale of its products, 
it would be a violation of this bill. 

Mr. Maerz. Under the bill, would the practice be illegal even 
though the effect of the practice was not substantially to lessen com- 
petition ? 

Mr. Snow. No; it would not. 

The bill applies only to lessening of competition, only to such prac- 
tices as have the effect of locking out competing suppliers. 

Mr. Maerz. There would have to be a showing of more than this 
one specific practice to establish a violation of the bill? 

Mr. Snow. Yes, sir; that is right. But this particular practice, even 
resulting in a locking’ out of Du Pont from service stations in Toledo, 
Ohio, of a particular oil company, would not constitute a violation, 
probably would not, or might not constitute a violation of existing 
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section 3, because it did not prevent the dealing in the product, it 
merely restricted the retailers freedom of choice in dealing in it. 

It merely hampered and limited his dealing in it, without prevent- 
ing it, and it is that language in section 3 that the oil companies have 
learned to avoid. 

Mr. Materz. Is it fair to say that the bill essentially does not change 
section 3 substantially but facilitates proof of a section 3 violation ? 

Mr. Snow. It is fair in effect, but it is not actually correct because 
there are so many substantive additions to the bill—I mean, even in 
this direction. 

Turning back to my little summary of the bill here, let me read this, 
because I anticipated that question. 

I say: 

While I will not take the committee’s time to restate the detailed 
paragraph by paragraph analysis of H. R. 8395 given with such 
clarity by Representative Roosevelt in his statement to the committee 
on Wednesday, I do wish to make the following observations about 
each of the principal additions to the Clayton Act, sections 3 and 4, 
contained in the Roosevelt bill : 

(I) The restatement and strengthening of existing section 3 in 
proposed subsection 3 (a) by adding “services or facilities” to the 
type of products coming within the restrictions of the section and the 
addition of language prohibiting conduct “which operates against 
(the retailers) freedom of choice in using or dealing in such goods” 
would be broad enough to protect retailers against the now current 
and oppressive practice of many supplying companies of requiring 
their retailers to handle competing products surreptitiously by hiding 
them on the premises and selling same only on demand from customers. 

Now, that point I have already covered. It goes beyond it and adds 
new substantive language which, of course, is more acceptible of proof 
and therefore presents the opportunity of proving the plaintiff’s case. 

Mr. Maerz. May I ask the question 

Mr. Snow. There are the further substantive additions contained 
in subsection (a) : 

Subsection (a) also adds to the present section 3 by incorporative 
language from the decision of the Supreme Court in the Standard of 
California case defining exclusive dealing practices as illegal where 
their effect “may be to prevent or eliminate a substantial amount of 
competition in any section, community or trading area”—a necessary 
precaution in view of current attacks on the Court’s decision. 

New subsection (b) adds to existing section 3 a prohibition of a 
type of repressive conduct currently engaged in by many or most 
supplying companies; namely, that of leaving to company salesmen 
the task of orally intimidating and coercing retailers as to their TBA 
pears under implied threat of cancellation—but without any 
ease provision or form of agreement as a basis for such intimidation. 

New subsection (b) also includes a salutary provision that proof of 
violation of this section may be estbalished prima facie by showing a 
threat to cancel, terminate or refusal to renew, or such cancellation or 
termination—thus placing the burden or proof when it can be borne. 

This means that with respect to the familiar excuse about a dealer’s 
lease being canceled because he didn’t keep the driveways clean or for 
some other reason unrelated to TBA coercion, it will be the supplier’s 
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duty to prove the reason rather than the retailer’s responsibility to find 
a magic wand by which he can divine the supplier’s true intent. 

Mr. Maerz. With respect to subsection (b), which shifts the bur- 
den of proof, as I understand it, if a supplier refuses to renew a fran- 
chise, then that refusal would make out a prima facie case? 

Mr. Snow. Yes; it would. 

May I explain, perhaps, the reason, the thinking back of that re- 
fusal to renew it. 

You see, there are a few of these sleeper clauses in these leases. 
Shell says the dealer shall keep his driveways neat and clean. 

Now, they do not cancel his lease because he would not take their 
total line of TBA, they cancel his lease because he did not keep his 
driveway clean. 

Mr. Maerz. Well, we are talking about the situation in the oil 
industry, but the implications of the bill are much broader than the 
oil industry itself. 

Mr. Snow. I appreciate that. 

Mr. Maerz. Take, for example, the manufacturer of Arrow shirts, 
who designates one particular store in a community as the exclusive 
retail establishment to sell Arrow shirts. 

Now that agreement, we will say, lasts for 2 years. At the end of 
that time, the manufacturer decides that he will not renew the agree- 
ment. As was indicated yesterday, let’s assume he decides he will not 
renew the agreement because he does not like this particular retailer— 
they do not get along too well together. 

There are personal reasons for the refusal to renew. On those bare 
facts, I take it that under the bill a prima facie case would be made out 
by the refusal to renew this; is that correct ? 

Mr. Snow. I am not prepared to say that it would be upon those 
bare facts. I think the requirement of lessening competition would 
have to be involved also, and I do not believe you would find 

Mr. Maerz. Let’s say there is only one shirt dealer, one retailer, 
who isthe Arrow shirt dealer for the community. 

Mr. Snow. That would only be injuring the individual, that would 
not be lessening competition. This law does not protect, as drafted 
by Mr. Roosevelt and the thinking of his staff, the individual as such 
against injury, but protects competition, practices which lessen com- 
petition. 

Mr. Matertz. Let me quote from the bill. 

Proof of violation of this section may be established prima facie by showing a 
threat to cancel, terminate, or refuse to renew, or the cancellation, termination, 
or refusal to sell, or to renew a contract to sell, lease, license, or franchise for 
reasons other than those expressly provided for and specified in the contract, 
lease, license, or franchise where the seller, lessor, licensor, or grantor of a 
franchise engages in a substantial amount of the trade in the goods, wares, mer- 
chandise, machinery, supplies, or services or facilities in the section, community, 


or trading area to which the threat or act of cancellation, termination or re- 
fusal to renew applies. 


So in the hypothetical situation which I have presented to you, 
would not the refusal to renew constitute a prima facie violation of 
this subsection ? 

Mr. Snow. It might be contended that it would. However, there 
would of course still remain the opportunity of rebutting those things. 
Mr. Matetz. Yes, indeed. 
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Mr. Snow. Moreover, let me say this, that this language must be 
construed in the light of the lessening of competition, and we do not 
have in a single lease cancellation case the effect which would support 
that thing in the end. 

Now, the reason for it—I have already mentioned it and I would 
mo to come back to it—the supplier is not without remedies on that 
thing. 

You see, he may put lawful conditions into his lease or contract, 
lawful reasons, as to why he may wish to cancel it. 

Mr. Materz. Let me say this. The reason I have raised this ques- 
tion is that it has been contended that under this subsection, because 
a prima facie violation would be made out by a mere refusal to re- 
new, the effect is to give certain persons a lifelong lease because the 
supplier will not want a lawsuit. 

Mr. Snow. The answer to that is in three parts. 

First, the supplier will put legal conditions in the lease or franchise 
or sales agreement under which it may be canceled. The express pro- 
vision is made for that. 

Mr. Matetz. Do you think if he put in all these conditions, any 
person in his right mind would sign such a franchise agreement ? 

Mr. Snow. Oh, they sign anything. You should see the things that 
they sign. They would sign anything. In fact, I do not think there is 
any soul-shattering surprise they have not thought of for these con- 
tracts and leases and dealer agreements. 

There isn’t anything that this poor, trusting lessee retailer won’t 
sign, as those court cases point out. 

What he gets is a void instrument. He gets a one-sided agreement, 
but he signs it for the privilege of starting out to sell the supplier’s 
products. 

Mr. Materz. Secondly, do you think there might be some constitu- 
tional objection to this particular provision ? 

Mr. Snow. I will get to that. I would like to give you the other 
part to the answer. 

I say the first answer to that is that the supplier may protect himself 
by a valid and lawful and legal provision in the contract permitting 
its termination or its cancellation and excusing the failure or refusal 
to renew. 

Secondly, in most factor situations, the lessening of competition 
factor might be difficult to show, and therefore a prima facie case 
might not be made. 

Mr. Quictey (presiding). May I interrupt there ? 

Would you answer the question that counsel is asking? Do you 
have to show any lessening of competition to make out a prima facie 
case, or do you merely have to show the cancellation or refusal to 
renew ? 

Mr. Snow. It says, where he is engaged in a substantial amount 

Mr. Materz. But you do not have to show a substantial lessening 
of competition ? 

Mr. Snow. No; it is true you do not. You only have to show a sub- 
stantial amount of trade in the trading area. 

Mr. Materz. There is a difference between the two. 

Under the International Salt decision by the Supreme Court, 
$500,000 a year standing by itself might be a substantial amount of 
trade. 
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Mr. Snow. Yes. 

Mr. Maerz. Or maybe $100,000 a year, maybe $50,000 a year, 
would be a substantial amount of trade. 

In other words, the Court might interpret “a substantial amount 
of trade” to be something more than de minimis. 

Mr. Snow. That is right. 

I would like to say the third reason why I do not think that is so 
irksome is that, after all, it is not the lessor suppliers who are unable 
to engage in these legal contests, but it is the retailers. I mean, it is 
not the great big giant corporation which has a legal department work- 
ing on franchise and dealer agreements all the time, and people in 
every community, in the case of oil companies, supervising them. 
They are not the people frightened of lawsuits, but it is the individual 
retailer who is harassed and frightened and unable to present his de- 
fense or his case, and who is without the means of seeking legal relief. 

Mr. Maerz. You see, you have a well-defined marketing mecha- 
nism insofar as the distribution of gasoline is concerned. However, 
the thrust of this bill is much broader than just gasoline distribution ; 
it covers our entire economy. 

Mr. Snow. I appreciate that. 

We aren’t, of course, prepared to speak as to its effect. I did include 
in this statement the reference of the automobile dealer problem, be- 
cause I think those two at least are within the automobile industry. 
Tires are similar. I think you will find a generally similar application 
as to tires. 

As to the shirt industry and some others, I wish that I were well 
enough prepared on this bill to answer that question. 

Mr. Maerz. Do you think it might be advisable for the committee 
to limit the applicability of H. R. 8395 to the specific industries that 
you have mentioned ? 

Mr. Snow. No, sir; I do not. 

The reason I do not is—you know the laws of economics, about the 
mobility of capital and mobility of labor—there is a mobility of 
legal devices also, and whatever legal device has been effective in 
dominating, controlling, exploiting, usually a group of individual 
retail businesses in one industry, is subject to being borrowed and 
presently shows up in another. 

I have been interested even to find that is true internationally, 
through examination of contracts being used by major oil companies 
in Great Britain to achieve domination over their independent garage 
owners there. They are very similar to the devices used to do the 
same thing in this country. 

Now, I am not able to state, and regret I am not, the application or 
use of these devices in industries other than those in the petroleum 
automotive fields. 

I believe the mobility of them, and the cleverness with which they 
are borrowed from one legal department to the other, would suggest 
certainly as a counsel of caution, if not as a matter of immediate 
necessity, that the restraint and restriction should apply wherever the 
destructive practice might be employed. 

Mr. Quiciry. Can I bring the witness back to the question counsel 
raised here about this making out a prima facie case ? 

Mr. Snow. Yes. 
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Mr. Quiatey. I do not know who else is going to review this testi- 
mony, but I can see some judge at some future date making the initial 
decision on this law, if it becomes law. Under the bill a prima facie 
case is made out by a showing that this particular supplier is a fairly 
substantial factor in the community as far as volume of trade or busi- 
ness is concerned. 

Secondly, the plaintiff shows that his franchise was canceled for 
reasons not spelled out in the franchise agreement itself. At that 
point he rests. What does the judge do? Does the judge turn to the 
supplier’s counsel and say, “All right, the burden of proof is yours; 

o forward with your case.” Or does the judge throw the case out 
pecause the plaintiff has not shown what effect this cancellation has 
had on competition itself? 

Mr, Snow. That is a difficult question. It is a very good question 
in the sense that it will arise. 

The judicial machinery, of course, will take care of it, I suppose, 
as it does arise. I do not know. 

I personally feel that the lessening of competition—probably that 
that requirement runs through the whole amendment. 

Mr. Quietry. Well, do you have an opinion as to what the burden 
of proof should be, or do you suggest that the Congress, in passing 
this bill, should leave it up to the judge, who will face up to the prob- 
lem initially? Should we make it clear, if not in the bill itself, in the 
committee report on the measure, as to where we think the burden of 
proof rests? You, of course, know that the burden of proof can be 
of the essence in any law case. 

Mr. Snow. Mr. Chairman, I think in the course of these things, 
that there will be probably a statement by the committee in its report 
on this bill, if it should report the bill out, which would cover that 
point, and I think it would certainly be helpful as to whether or not 
the requirement of lessening competition is conceived to run erongn 
the entire amendment showing a lessening of competition, or is to 
limited to the section in which it appears. 

Since I am speaking on behalf of the retail petroleum dealers and 
also the garage owners, I might say just one word about the impor- 
tance of such a situation as far as our people are concerned, and then 
contrast it with the situation of other groups. 

If a dealer’s lease is canceled, or there is a refusal to renew because 
he does not keep the driveways clean, he has no divining rod to search 
out, seek out, the mind and find the real purpose of that. 

It puts the burden of proof, so far as showing the real reason for 
cancellation, where the burden can be borne, that is, by the people who 
do have the information, the correspondence, the policies, the deter- 
minations to meet it. 

Now, then, I know that there is a little horror of the idea that is 
expressed, and we are not here advocating it, that there should be a 
right to continuity of tenancy, or continuity of security, continuing 
security, as you say—a permanent lease or permanent agreement. 

I know that would be probably a shocking thing to propose now at 
this time. However, by contrast, it is not so shocking. 

Let’s compare the service station operators who sell the products 
with the people who work in refineries, who make the products. 
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The giant corporation organizes the job of production and refining, 
and does it with employees. However, it gives to independent busi- 
nessmen, who have so much more freedom and security, supposedly, 
the job of selling and distributing the product. ; 

What about the security for the men who make the product? There 
is job security there—the unions have hammered out the concept of 
seniority as a property right in the job. A man who sweeps out a 
Detroit auto factory has more job security than the man who sells the 
cars. He cannot be fired except for cause. He can be laid off for lack 
of work, or fired for cause. There must be a showing of a reason for 
firing him before the union grievance procedure and arbitration pro- 
cedure, under the contract, permits him to be kicked out. 

I do not say we demand the same thing, but I do not think it is a 
horrible idea, that a man who creates a market for a product, a man 
who invests his life savings, who borrows from his relatives, and works 
with very little income in the beginning, to create a business for sup- 
pliers—I do not think it is just altogether wrong, or particularly an 
argument against this bill, that it would increase his security or right 
to remain in the station, or would tend to give him greater continuity 
of staying there. 

Truly, there is no security for a lessee retailer’s investment in his 
business for his efforts for the going concern that he creates. There is 
no security today, and I recognize that this bill well might give a little 
bit more. I do not think it would give absolute security because the 
contractual provisions would limit it—the valid contractual provisions. 

I would look with favor on this bill for the very reason committee 
counsel mentions, and that is, it would tend to give a little bit more 
security than the present situation of capricious cancellations involved. 

Mr. Maerz. Mr. Snow, just one further question. 

You are talking about situations where a major oil supplier has a 
lease with a retail gasoline station. However, is it not correct that the 
bill would also apply where a department store in a community carries 
Arrow shirts under a 5-year franchise. At the end of 5 years, the 
manufacturer decides he will not renew the agreement. 

Under those circumstances, the refusal of the manufacturer to re- 
new would constitute a prima facie violation; isn’t that right? 

Mr. Snow. It would, meeting the other conditions that are suggested 
there; yes. 

Mr Matertz. Assuming that it was not spelled out in the contract 
itself? 

Mr. Snow. Yes. 

Mr. Materrz. Now, therefore, you do not have a situation where the 
franchise holder has invested his life savings in that particular line. 

Mr. Snow. That is very true. 

I think maybe it would be a little bit helpful to review the types of 
these. We begin with a franchise. A franchise is not an agency and 
it is not a sales contract alone, it is a blend of the two. 

But it involves an agency. It is a hybrid agency and sales agree- 
ment. A lease coupled with a dealer agreement, of course, which is 
the situation in service-station business usually, gives the supplier 
authority of a principal, almost like a master over his servant. 

Mr. Materz. It seems to me, if I may interject, your argument is 
predicated on the fact that the lessor usually has greater bargaining 
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advantage than the lessee. In many situations, the lessee may have 
much greater bargaining advantages than the lessor. 

Macys may have a lot greater bargaining advantage than the manu- 
facturer of Manhattan or Arrow shirts, for example. 

Nevertheless, if the manufacturer of Manhattan shirts or Arrow 
shirts decides he is not going to renew with Macy, then a prima facie 
violation is made out. 

Mr. Snow. Yes; I agree with you. I think, however, that we have 
to remember two things here about this. There are really just 2 
general situations—3 at the most. 

There is the franchise situation. A franchise is a kind of exclusive 
arrangement, and on the strength of that exclusive arrangement, the 
franchise dealer makes investments, develops his going concern’s value, 
and does all the other things that are necessary to create valuable 
distribution enterprise and facility for the manufacturer. 

The other situation is not the franchise, but is simply open agree- 
ments. 

Mr. Materz. Take this example: A department store here in Wash- 
ington may be given a franchise to handle Swank cufflinks. If you 
say to the manufacturer, you cannot refuse to renew without com- 
mitting a prima facie violation of this section, haven’t you in effect 
frozen marketing channels between that manufacturer and the particu- 
lar department store ? 

Mr. Snow. Not if the manufacturer provides against it contract- 
ually. Not unless the other conditions are met. And further, you 
have not frozen those conditions to the detriment of the manufacturer, 
necessarily. 

Mr. Maerz. What concerns me is this: Suppose the manufacturer 
decides he would not like to have Hecht Co. here in Washington 
handle Swank cufflinks any longer ; he would like to give the franchise 
to a small jewelry store in Washington. He would have a terrible 
problem, wouldn’t he? 

Mr. Snow. I do not think so. He may add the small jewelry store. 

Mr. Maerz. He may add it. But suppose he would like to sell 
on the basis of an exclusive franchise? 

Mr. Snow. He would like to give the small jewelry store the benefit 
of the demand created by Hecht for his product ? 

Mr. Materz. He feels the small jewelry store will do a better job 
of merchandising than Hecht’s ¢ 

Mr. Snow. Should he arbitrarily be privileged to dispossess Hecht’s 
of the expectation of business on this product which they have created 
through the continuity of handling it—— 

Mr. Matetz. No. 

Mr. Snow. And give that enrichment to someone else ? 

Mr. Maerz. I do not know; I am just asking. 

Mr. Snow. He can add the other distributor if he wants to. 

Mr. Materz. This is a 5-year contract now between the Swank Co. 
and Hecht’s. At the end of the 5 years the manufacturer does not 
feel that Hecht’s has done a good merchandising job. 

Mr. Snow. He can cancel it. There is a provision like that in every 
contract. 

Mr. Materz. Let’s assume there is no such provision in the contract. 
I am not so sure there is that kind of a provision in every such contract. 

At that end of 5 years, this manufacturer feels that a small estab- 
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lishment will do a better merchandising job, so he refuses to renew 
with the Hecht Co, and turns that business over and gives the franchise 
to the jewelry store. 

Now, under the provisions of this bill, as I read it, there would be 
a prima facie violation. 

Mr. Snow. I think there would be a prima facie violation. I think, 
of course, it would be necessary to show then the matter of injury 
to competition. The lessening of competition would have to be shown, 
which probably could not be shown. 

Mr. Maerz. To constitute a violation of the act. But to constitute 
a prima facie violation of the act—— 

Mr. Snow. I do not think making something a prima facie viola- 
tion—if we concentrate on it beyond the situation which it is intended 
to meet, I think we become confused abaut its import. 

Now, the substantive offense is not changed [ what constitutes a 
prima facie case. No injury is done excepting, probably, the need for 
some suppliers to answer the prima facie case. But the supplier can 
be sued with or without a prima facie case. 

Mr. Maerz. It is a lot easier to sue somebody when you know that 
you have enough of a case to get to the jury without the need for 
further evidence. 

Mr. Snow. But we have lost lots of prima facie cases. 

Mr. Maerz. Oh, surely, but it certainly facilitates the plaintiff’s 
problems. 

Mr. Snow. It gives assistance which is needed in some cases, and 
which your kind of questioning would indicate perhaps is not needed 
in others. 

As a practical matter, we have been talking here about shirts and so 
forth, and it would be my understanding that those industries—whole- 
salers are very important factors as you know; products sold by whole- 
salers, normally, are not under contract at all. It is simply open 
purchases so that this law would have no application to most trans- 
actions through which such products are distributed to retailers. 

It would only have application 

Mr. Materz. Why not? I do not follow that. Why would it not 
have application to wholesalers as well as retailers and manufacturers / 

Mr. Snow. Because the wholesalers’ method of doing business is on 
an open contract and an open transaction. In the automotive busi- 
ness, for example, an automotive wholesaler buys those products 
on 





- 








Mr. Maerz. I would assume in the soft-goods area, for example, 
that a tremendous amount of business is done on the basis of fran- 
chises—a tremendous amount of business. Now I am no authority, 
certainly, but that is my understanding. 

Mr. Snow. At least it would not apply to that portion which is done 
on open account, business with wholesalers without franchise agree- 
ments. 

Mr. Maerz. But a large segment of the economy would be covered 
by this particular proviso. 

Mr. Snow. We know the automotive petroleum industries would be 
covered, and we know in those industries the relief is needed. Now, 
whether there is an application to other industries where the relief 
is not needed, I suppose would be a question, somewhat, for them to 
answer, for the committee to inquire into, as to the granting of that 
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relief in industries where it is not needed and where the urgency has 
not been shown. 

Now this thing has developed, the legislative history of this bill has 
developed, out of the investigation of monopolistic practices in the 

etroleum industry, and the petroleum industry problems were en- 
ightened by consideration of relative problems in the tire industry, 
the automobile industry, which are being currently investigated. 

Now, whether other industries which have not been investigated by 
that same committee, and whose data has not been considered in pre- 
paring this bill, would change it, is one of the matters which will prob- 
ably come to the attention of this committee as those witnesses may 
appear to oppose it, if they should. 

If they do not, then we can perhaps dispose of that line of ques- 
tioning in the sense that the evidence has not come forward to support 
the possible or hypothetical situation that the questions presuppose. 

e can say that day to day—yesterday and today and tomorrow— 
there will be service-station operators, automobile dealers and tire 
dealers whose leases and franchises will be canceled and whose invest- 
ments will be destroyed through practices which ought to be illegal 
under section 3 of the Clayton Act, but which are not quite because 
of the difficulty of proof, or because of the rather narrow substantive 
definition. 

And to protect those people and to prevent those practices and to 
give relief against those practices and against the injury to competi- 
tion which those practices occasion, we urgently ask your full consid- 
eration of this bilt--end I say “full” because I realize that the ques- 
tions you raise have to be considered, too. Finding that it serves the 
paleo of protecting individual competition and individual free- 

om of choice and trade in the automotive and petroleum industries, 
I trust that you will find no harm in it to other industries, and you 
may be able to report it out. 

Philosophically and legally it represents one of the few efforts which 
has been made recently to affirm that there is room for individual small 
business to retain freedom of choice, to retain independence of action. 
The early American ideal of economic opportunity and the privilege 
of every man to own his own small farm and small shop and to run it 
his own way has taken an awful beating, an awful kicking around, by 
the development of the last few years of concentration of economic 
power in fewer and fewer hands in every industry—every industry 
that I have been talking about. And in order to reverse that trend— 
not reverse that trend, but to give security to the individual within 
that trend—this bill prohibits the use of certain practices which de- 
stroy the retailers’ freedom of trade. 

It affirms the right of the retailer to conduct his business as an 
independent businessman in relationship with the gigantic su pam 
and it affords protection in addition to that now given in the Clayton 
Act, section 3, which the hearings and investigations which we have 
participated in show are very much needed. 

I will not undertake to read the balance of my statement since your 
questions have developed the subject very fully. That is in the record. 

Mr. Hawley’s statement also deals with this bill, and that is in 
the record, also—or should be. We will put it in the record. 

Mr. Qutctey. If it is not in, it should be entered at this time. 
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(The statement of Cash B. Hawley is as follows :) 


STATEMENT OF CASH B. HAWLEY, PRESIDENT, NATIONAL CONGRESS OF PETROLEUM 
RETAILERS, INC. 


Mr. Chairman and members of the committee, my name is Cash B. Hawley. 
I am president of the National Congress of Petroleum Retailers, Inc., with offices 
at 325 Farwell Building, Detroit, Mich., the national trade association of service- 
station operators and gasoline retailers. 

Our organization vigorously supports and urges your approval for H. R. 8395, 
the bill for freedom of choice in trade introduced by Representative James Roose- 
velt as the result of evidence adduced in the investigation of monopolistic prac- 
tices in the distribution of petroleum products conducted by Subcommittee No. 5 
of the House Select Committee on Small Business of which Mr. Roosevelt is 
chairman. 

As disclosed by testimony before Subcommittee No. 5, the central and con- 
trolling fact about the retail petroleum industry and the 180,000 so-called in- 
dependent and lessee retailers who comprise it is its and their domination and 
control by the 22 major integrated supplying. companies which operate only a 
tiny fraction of the retail service stations themselves, but which fix and determine 
the terms and conditions upon which the whole industry must operate. 

Among the principal instruments and means by which this control is imposed 
are the following (use of which in restricting retailers’ freedom of choice in trade 
a restraining competition would be prohibited by adoption of Mr. Roosevelt’s 

ill): 

1. Short-term, insecure and inequitable leases and sales agreements in connec- 
tion therewith, requiring the lessee retailers to conduct their business under the 
continuing threat of cancellation, termination, and eviction with the resultant loss 
of their earnings, businesses, and investments. 

2. Indoctrination, intimidation, and coercion of lessee and independent re- 
tailers on matters not covered by their leases and dealer agreements through 
implied and expressed threats of termination, cancellation and eviction—threats 
which are carried out often enough and heartlessly enough to render the retailers 
docile and submissive. 

These methods are successfully employed to— 

(a) Compel retailers’ obedience to company dictated retail gasoline prices. 

(b) Require the display by retailers of company distributed price signs. 

(c) Secure retailers’ execution of dummy requests for price assistance to 
cloak the company’s price-fixing, price-dictation, and price-discrimination 
arrangements for destroying off-brand competition or reducing retailers’ 
margins. 

(d@) Compel retailers to deal exclusively in products handled and sold or 
sponsored by the lessor-supplier, and 

(e) Lock out from access to such retailers competing suppliers of motor 
oils, tires, batteries, and accessories. 

As demonstrated in testimony before the Roosevelt subcommittee, the compul- 
sions enumerated (a) to (e) deny to so-called independent lessee retailers all 
of the rights which make a businessman independent. In practice, each of these 
compulsions restrains retailers’ freedom of choice in trade and has resulted, 
and continues to result, in our industry in marked lessening of competition and 
tendency towards oppressive and monopolistic control. Each of these compul- 
sions, where imposed by the means enumerated in 1 and 2 above and constituting 
a restriction upon the retailers’ freedom of choice in trade and resulting in a sub- 
stantial lessening of competition, would be prohibited and effectively prevented 
through adoption of the Roosevelt bill for freedom of choice in trade. 

While some of the compulsions enumerated appear to come within existing 
statutory prohibitions and while recent cases such as the decision of the Supreme 
Court in Standard Oil Company of California v. United States (337 U. S. 293), 
prohibiting written-in exclusive dealing and the decision of the Supreme Court 
sustaining the district court of California in enjoining superimposed exclusive 
dealing in Richfield Oil Corp. v. United States (348 U. S. 922), have both been 
helpful, the ugly fact is that abuses of the tenant system including coercion as 
to purchases of tires, batteries, and accessories (the problem specifically dealt 
with in those cases) are still standard operating procedure with most major oil 
companies—changed only by an increase in subtlety and concealment. 

It is to reaeh these added restraints imposed through insinuation, inference 
and verbal indoctrination that adoption of the Roosevelt bill will be particularly 
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helpful and significant. Just as it was necessary to implement the Sherman Act 
prohibiting monopoly with prohibition of particular practices leading toward 
monopoly in the Clayton Act, so it is necessary now to implement and strengthen 
section 3 of the Clayton Act which the Roosevelt bill amends by spelling out and 
expressly prohibiting additional means which have been shown to be used for 
the same destructive ends as the means expressly prohibited in the present 
section. 

Likewise, the Roosevelt bill amendment and addition to section 4 of the Clayton 
Act (adding to the damage provision therein a provision for interim payment 
of attorneys’ fees from public funds) deals with and meets and demonstrated 
reality of the last few years that enforcement of individuals’ rights under the 
antitrust laws has been greatly handicapped with resulting injury to the public 
by the plaintiff’s lack of means for prosecution of the interminable litigation 
which antitrust defendants can so often well afford out of their ill-gotten profits. 

We respectfully request your favorable action upon this bill which is so im- 
portant to the interests of our national association and of numerous other small 
business groups as well. 


Mr. Quictey. Thank you, Mr. Snow. 

Unfortunately, ladies and gentlemen, there is a long list of wit- 
nesses scheduled for this hearing today that we will not be able to 
reach. It is now 1 o'clock, and the committee hearing not only must 
recess for lunch, but must adjourn for the day. 

We apologize to the witnesses we have kept waiting, and the only 
thing we can do is to announce that when we adjourn today we w ill 
reconvene on Wednesday morning of next week at 10 o’clock in 
room 346. 

The first witness should be, according to the schedule in front of 
me, Mr. William Simon from the Empire State Petroleum Associ- 
ation; then Mr. R. H. Rowe, United States Wholesale Grocers’ Asso- 
ciation, Inc.; Wallace J. Campbell, the Cooperative League of the 
USA; Charles Davis, Florida Automotive Wholesalers Association, 
Inc.; Angus McDonald, National Farmers Union; and James W. 
Cassedy, Motor & Equipment Wholesalers. 

We cannot guarantee that we can hear all of these witnesses on 
Wednesday of next week, but we will make every effort to hear as 
many as we can. If necessary the hearing will be continued the fol- 
lowing day, that is, Thursday of next week. 

At this time, the committee stands adjourned. 

(Whereupon, at 1 p. m., the committee adjourned to reconvene at 
10 a.m., Wednesday, April 25, 1956. ) 
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THURSDAY, APRIL 26, 1956 


House or REPRESENTATIVES, 
Antitrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment and subsequent 
pompacement, at 10:10 a. m., in room 346, Old House Office Building, 

on. Emanuel Celler (chairman) presiding. 

Present: Representatives Celler, Rogers, Quigley, and Keating. 

Also present : Herbert N. Maletz, chief counsel. 

The Cuarrman. The committee will come to order. 

The first witness is Mr. Simon, for Empire State Petroleum Associ- 
ation, Inc. 


STATEMENT OF WILLIAM SIMON, REPRESENTING EMPIRE STATE 
PETROLEUM ASSOCIATION, INC. 


Mr. Srwon. Mr. Chairman, I have a statement on H. R. 8395 which 


I would merely like to file for the record, without taking the time to 
read it, although I would be delighted to answer any questions that 
you might care to ask on it. 

The Cuatrman, Yes. 

(The prepared statement of Mr. Simon, in full, on H. R. 8395 is as 
follows s 


STATEMENT OF EMPIRE STATE PETROLEUM ASSOCIATION, INC., IN OPPOSITION TO 
H. R. 8395 


Empire State Petroleum Association, Inc., an association of independent 
petroleum distributors in the State of New York, vigorously opposes H. R. 8395 
as contrary to every reasonable concept of antitrust, business economics, and 
commercial morals, There are so many defects in this legislation that it is 
difficult to discuss them all within reasonable lengths. Only a few, however, are 
necessary to demonstrate that the bill should not be reported out by this com- 
mInittee. 

The bill would make it prima facie proof of a violation of law for a plaintiff 
to show the “termination, or refusal to sell, or to renew a contract to sell, 
* * * for reasons other than those expressly provided for and specified in the 
contract * * * where the seller * * * engages in a substantial amount of trade.” 

We are not here talking about a party to a contract terminating, or canceling, 
the contract contrary to the contractual rights of the parties as expressed in 
the contrct they agreed to. This legislation is applicable to a businessman who, 
upon the expiration of the agreed term of a contract, decides for any reason, 
or for no reason, that he does not want to make a new contract for a future 
period of time. 

The bill talks about the freedom of independent businessmen to do business 
with whom they choose, but it would deny that right to lessors and suppliers. 

During the World War II housing crisis, the Government, in effect, required 
landlords to renew leases with tenants for the duration of the war. Eviction was 
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virtually unobtainable, short of convicting the tenant in a criminal court of 
disorderly conduct. That restriction on freedom to choose one’s tenants was 
revoked with the end of the war and the termination of the housing crisis. 

H. R. 8395 would, in normal peacetimes, apply that rule to all contracts, leases, 
and franchises. 

Let us illustrate: Assume that Mr. Christian Dior gave a 3-year franchise 
to an exclusive ladies’ dress shop on Fifth Avenue to sell his fashionable gowns. 
Assume that for a year or more this dress merchant actively promoted Mr. 
Dior’s gowns. Then, for any reason, or for no reason, exercising his prerogative 
as an independent businessman, the dress merchant decides to promote Mrs. 
Schiaperelli’s gowns. 

However, he retained in his windows large signs advertising the Christian 
Dior gowns; but when the ladies go into his shop, he has only a few unattractive 
Dior models and concentrates on selling them Schiaperelli designs. Obviously, 
under any rule of business, economics, Mr. Dior would not renew that franchise 
at the expiration of its 3-year term; and we think the dress merchant would 
have no moral right to expect to continue his Dior franchise while actively pro- 
moting Schiaperelli gowns. 

The normal relationship between supplier and retailer should be mutually 
advantageous to both. The supplier can market his goods only through retailers. 
The retailers require suppliers to furnish them with merchandise that they can 
sell at a profit. The law should encourage, not discourage, harmonious reiation- 
ships between suppliers and retailers. 

H. R. 8895, however, would encourage and promote dissension between sup- 
pliers and their retailer customers. This is necessarily so, because even though 
a retailer is wholly satisfied with relations with his supplier, this bill makes it 
to his advantage to buy goods from a competitor of the supplier. Merely by 
his purchasing from the competitor, the retailer, in effect, acquires insurance 
against the supplier’s failure to renew his franchise at the expiration of its term. 
More important, the retailer does not need to agree that he will continue to 
sell the supplier’s goods after the expiration of his existing franchise. He is 
free to continue the relationship or to abandon it at his will. But his purchase 
of competitive goods, by itself, creates a substantial impediment to the termination 
of the relationship by the supplier at the expiration of the period the parties had 
agreed upon. 

Many petroleum jobbers would be deprived of property without due process of 
law, by this legislation, in a manner contrary to every fundamental American 
principle of justice. Hundreds of gasoline jobbers own thousands of retail 
gasoline statoins, The return on these investments is not by itself attractive 
for these businessmen. The investment was not made solely as an investment 
in real estate. If an investment in real estate were all the gasoline jobber 
wanted, he could find many, much more attractive investments. In recent years 
even the stock market has been a more attractive place for pure investment. 

Gasoline jobbers invest their capital in service stations only as a means for 
obtaining an outlet for their gasoline. They have no interest in leasing a service 
station to a retailer in order that the retailer might buy their competitors’ 
gasoline. 

Our antitrust laws presuppose a competitive economy, and this in inconsistent 
with the premise that one gasoline distributor will finance the retail distribution 
of his competitors’ products. Yet this bill would, for the reasons shown above, 
encourage the lessee of a gasoline station to buy gasoline from the lessor-supplier’s 
competitors even though the lessee-retailer was wholly satisfied with his rela- 
tions with his supplier. 

Finally, the bill would promote and encourage monopoly. Presumably every 
retail gasoline dealer would like to sell that brand of gasoline having the highest 
and best consumer acceptance in his particular market. Why should he handle 
a brand that doesn’t have the highest public acceptance, if he is free to rent any 
gasoline station from any supplier and then promptly discontinue purchasing 
from that supplier and go to the “big name” supplier? 

Competitors who do not enjoy the highest public acceptance in a market may 
and do build service stations, in which they invest their own funds, for the sole 
purpose of finding an outlet for their gasoline. But to encourage the lessee- 
retailer to discontinue doing business with his lessor-supplier, and to take on the 
product with the highest public acceptance, can and will lead only to monopoly. 

The bill would additionally encourage the bringing of groundless lawsuits by 
having the Government pay the attorneys’ fees in some cases in which the court 
found there was no merit to the case and dismissed the action. 
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The law now provides that when a litigant is successful in an antitrust claim, 
he may recover attorneys’ fees from the defendant. This bill would say that 
if he is unsuccessful he can get the taxpayers to pay his attorneys’ fees merely 
by having the court find that there was “probable cause” for the lawsuit. 

If it is sound to apply that reasoning to antitrust damage claims, why not to 
personal injury damage claims Why not to insurance damage claims, and on 
down the line? 

This would certainly mean a great volume of business for the lawyers: it would 
certainly mean a lot of litigation in the courts. But we see no public interest in 
encouraging people to bring lawsuits they cannot win, because the Government 
will pay the expenses. 

Empire State Petroleum Association, Inc., urges you to defeat H. R. 8395. 


Mr. Srwon. I am William Simon, of the District of Columbia Bar, 
appearing for Empire State Petroleum Association, Inc., in opposition 


to H. R. 11. 

The Cuairman. Are you going to read the whole statement ? 

Mr. Stmon. I would like to read my statement on H. R. 11, but just 
file the one on H. R. 8395. They are two separate statements. 

The Cuarrman. What page is it in your statement that you are going 
to read to? 

Mr. Simon. I was intending to read the whole statement on H. R. 11. 
There are two separate statements. 

The Cuarrman. Well, I am trying to close these hearings today. 
The House meets at 11 o’clock, and it would be difficult to keep the 
members here. I hope you can epitomize. : 

Mr. Stmon. May I suggest this, then, if I could summarize it and 
have the whole statement included in the record ? 

The Cuarrman. Yes, sir; you certainly can. 

Mr. Stmon. Thank you, sir. 

(The statement of Mr. Simon on H. R. 11, in full, is as follows :) 


STATEMENT OF WILLIAM SIMON FOR EMPIRE STATE PETROLEUM ASSOCIATION, INC. 
IN Opposition To H. R. 11 


I am William Simon, of the District of Columbia Bar, appearing for Empire 
State Petroleum Association, Inc., in opposition to H. R. 11. 

H. R. 11 is virtually the same as bills that have been introduced in each Con- 
gress for the past 7 or 8 years by Congressman Patman and Senator Kefauver. 
It is exactly opposite to other bills introduced by Congressman Walter and Senator 
Capehart. 

Unfortunately for the competitive economy our antitrust laws are intended to 
preserve, this legislation has been a rallying point for many who are wholly 
unaffected by the bill but in common are opposed to competitive pricing. I refer 
primarily to druggist, food broker, and retail grocer groups. 

It is my purpose today to show what effect H. R. 11 would have on our anti- 
trust laws, secondly the economic philosophy of those business groups who sup- 
port the legislation, and finally the history of its opposition by those best quali- 
fied to speak for vigorous antitrust enforcement. 


CONSTRUCTION OF THE BILL 


H. R. 11 would amend section 2 (b), of the Robinson-Patman Amendment to the 
Clayton Act, to make the good faith meeting of an equally low price of a com- 
petitor a full defense, to a charge of price discrimination under section 2 (a), 
“unless the effect of the discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce.” The stated purpose 
of this bill is to overturn the Supreme Court decision in Standard Oil Company v. 
Federal Trade Commission (340 U.S. 231 (1951) ). 

In the 5 years since the Standard Oil decision there has not been a single 
instance when this provision of the statute has been used to shield any predatory 
or anticompetitive practice. 
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Section 2 (b), which comes into operation only after a price discrimination 
has been proven, now permits a seller to defnd against that charge “by showing 
that his lower price was made in good faith to meet an equally low price of a com- 
petitor.” In the absence of a price discrimination that may injure competition, 
there is no occasion for the good faith defense of section 2 (b) ever to be invoked. 
However, H. R. 11 would make that defense unavailable whenever there was 
present the very competitive effect required to bring the pricing practice within 
the condemnation of the act in the first place. This is, therefore, the equivalent 
of entirely eliminating the defense from the act because it is to be made inapplica- 
ble in every case in which it might ever be invoked. 

Section 2 (a) prohibits price discriminations that may substantially lessen com- 
petition or injure competition with any person. H. R. 11 would make the defense 
inapplicable whenever there may be a substantial lessening of competition. Pre- 
sumably the defense would still be available when there might merely be an in- 
jury to competition with any person. But the courts have never distinguished be- 
tween “substantially to lessen competition” and “to injure competition with any 
person.” Both the courts and the Commission have treated those phrases as hav- 
ing the same meaning. Since there is no apparent distinction between them, the 
bill would make the defense of good-faith meeting of an equally low price of a 
competitor meaningless; and the bill has been so construed by all responsible offi- 
cials of the Government concerned with the act. 


JUDICIAL CONSTRUCTION OF THE STATUTE 


The alternate competitive philosophies concerning section 2 (b) of the act were 
before the Supreme Court in the Standard Oil case. The Commission had con- 
strued the existing statute as not permitting, and H. R. 11 would amend the statute 
so as not to permit, a seller to meet an equally low price of a competitor if his 
doing so might injure competition. The Supreme Court said that: “The proviso 
in section 2 (b), as interpreted by the Commission, would not be available when 
there was or might be an injury to competition at a resale level. So interpreted 
the proviso would have such little, if any, applicability as to be practically 
meaningless.” 

That there might always be an injury to competition in any price reduction 
made in good faith to meet the lower price of a competitor appears from the 
Supreme Court’s statement that: 

“It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s re- 
sale level whether or not the reduction to the dealer is discriminatory.” 

The Standard Oil decision was by a divided Court, 5 to 3. (Mr. Justice Minton, 
who as a court of appeals judge had sustained the Commission, did not par- 
ticipate.) However, the Justices were unanimous in their view that the construc- 
tion then urged by the Commission, and which is the basis for H. R. 11, would 
weaken competition. The dissenting Justices concluded, however, that Congress 
had intended to weaken competition. 

Sustaining the validity of this defense the majority of the Court said: 

“Tt is enough to say that Congress did not seek by the Robinson-Patman Act 
either to abolish competition or so radically to curtail it that a seller would have 
no substantial right of self-defense against a price paid by a competitor.” 

The ultimate conclusion of the Supreme Court majority, apparently the primary 
basis of its decision, was that : 

“The heart of our rational economic policy long has been faith in the value of 
competition. In the Sherman and Clayton Acts, as well as in the Robinson-Pat- 
man Act, ‘Congress was dealing with competition, which it sought to protect, and 
monopoly, which it sought to prevent.’ ” 

The minority opinion, on the other hand, concluded the Congress had not 
intended the competitive result achieved by the majority, is in part: 

“Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a single 
order or customer. But Congress obviously concluded that the greater advan- 
tage would accrue by fostering equal access to supplies by competing merchants 
or other puchasers in the course of business.” 


THE PHRASE “MAY LESSEN COMPETITION” 


H. R. 11 is cleverly drafted. It says that a businessman may meet his com- 
petitor’s lower price, unless his doing so may injure competition. Its propo- 
nents make much of the argument that no one wants to injure competition. But 
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the fact is that any competitive conduct may always lessen competition, particu- 
larly to the extent that the competition is successful. 

Let me illustrate the semantics in the langauge of this bill. All of the competi- 
tive pricing permitted under the Supreme Court decision in the Standard Oil case 
would be permitted if Congress adopted an amendment which said that a seller 
could meet the lower price of a competitor only when to deny him the right to 
do so may lessen competition. Such an amendment would put the shoe on the 
other foot and be exactly opposite to H. R. 11. 

When a competitor offers the seller’s customer a lower price, competition may 
be injured if the seller is prevented from meeting that price; and it may be injured 
if he does meet the lower price. 

Or may we ask those who say they do not want to lessen competition, if they 
would approve an amendment to the Miller-Tydings and McGuire Acts that per- 
mitted fair trade price fixing, “Unless the effect may be substantially to lessen 
competition.” 

Or how about an amendment to the brokerage monopoly section, 2(c), to exclude 
any prohibition on the payment of brokerage if to do so may lessen competition. 

As any antitrust lawyer knows, such amendments would be tantamount to 
the repeal of fair-trade laws and the 2(c) brokerage monopoly for every fair 


trade price-fixing contract, or any ban on brokerage, may always lessen compe- 
tition. 


THE ECONOMIC PURPOSES OF THE BUSINESS GROUPS SUPPORTING H. RB. 11 


The so-called committee to defend the Robinson-Patman Act is headed by the 
Food Brokers Association. This activity is to preserve their members’ monopoly 
over brokerage in section 2 (c). Last May a representative of the southern 
wholesale grocers testified that the recommendation of the Attorney General’s 
antitrust committee to restore to section 2 (c) of the statute the original con- 
gressional phrase, “except for services rendered,” was a “torpedo that would 
blow up the Robinson-Patman Act.” “Some pieces,” he said, “might be left, but 
they would hardly be worth picking up.” Apparently, the sections dealing with 
price discrimination are not worth picking up without the brokerage monopoly 
provision. 

Now, I do not quarrel with the brokers for trying to protect this monopoly; 
but we should recognize what they are doing—and that it tends to make food 
prices higher to the consumer and is not in the public interest. 

It is interesting te note that no member of the Attorney General’s committee— 
not even Professor Schwartz—dissented from the section 2 (c) recommendation 
which, it was said, would torpedo the act.’ 

Second only to the food brokers as Robinson-Patman propagandists are the 
druggists. How do they stand with respect to the public interest in a competitive 
economy? They are the fathers of so-called fair trade. 

There are many yardsticks to test the sincerity of a professed admiration for 
the antitrust laws—and no one publicly admits being opposed to our antitrust 
laws—but certainly the acid test of such sincerity is unequivocal opposition to 
price fixing agreements in any form. The Attorney General’s committee opposed 
all price-fixing agreements, and it did not distinguish between price-fixing ar- 
ranvements for trademarked or nontrademarked goods. 

The St. Louis Star-Times survey comparing competitive prices in nonfair trade, 
St. Louis, Mo., with what the consumer must pay across the river in East St. Louis, 
Ill., where so-called fair trade price fixing is allowed, shows drug prices approxi- 
mately 12 percent higher and liquor prices approximately 16 percent higher in 
East St. Louis. The difference is solely the width of the Mississippi River and 
legalized price fixing under the name of fair trade. 

It is, therefore, not surprising that the Federal Trade Commission found that 
boycotts, blacklist threats, and intimidation, as well as highly organized lobby- 
ing, were used by the retail druggists to compel adherence to fair trade. 

Curiously enough, the druggists association, opposing good faith meeting of 
competition legislation, told their members that such an amendment to the Robin- 
son-Patman Act would imperil the fair-trade laws.” 

These are the groups that are in the forefront of the H. R. 11 campaign. And 
the fact is that the bill has no application whatever to food brokers or druggists 
and virtually no application to grocers. 


1Two members of the committee, Gilbert Montague and Walter Adams, dissented gen- 
erally from all the Robinson-Patman Act legislative recommendations. 
® Congressional Record, August 12, 1949, p. 11574. 
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This legislation is primarily applicable to basic homogeneous commodities 
where transportation costs are a substantial part of the delivered costs, such as 
steel, paper, sugar, cement, and oil. It has no application to trademarked ad- 
vertised products in the drug or grocery trade. 

Advertised drugs or groceries are sold to both chainstores and to independent 
stores. One brand-name seller cannot lawfully give a lower discriminatory price 
to chains; and therefore, no such seller could ever be reducing his price to meet 
a lower price lawfully available to the customer from a competitor. The exist- 
ing statute merely permits a seller to meet a price that is already lawfully avail- 
able to the buyer from a competing seller. 


COMPETITIVE VIEWS OF EMINENT AUTHORITIES 


Since I would not expect you to be persuaded by my personal economic views, 
I should like to recall to you the views on this subject of some of the outstanding 
antitrust people in Government during the past quarter century. 

The late Mr. Justice Jackson, a former head of the Antitrust Division and At- 
torney General under President Roosevelt, openly expressed amazement at the 
anticompetitive philosophy the Federal Trade Commission urged in the Standard 
Oilcase. During the oral argument, he said: 

“The whole philosophy—what troubles me—the whole philosophy of the Sher- 
man Act is go out and compete, get business, fight for it. Now the whole philoso- 
phy we are asked to enforce here is that you really must not, you should let this 
business go and not meet the competition. I have difficulty in knowing where we 
are with this, and I should think the people who are trying to do business would 
find it much more troublesome than we do, for it does not trouble me but once a 
term, but it must trouble them every day.” 

The 1948 Report of President Truman’s Council of Economic Advisers has this 
to say of the Robinson-Patman Act: 

“The tendency toward soft competition has likewise been exhibited in the 
Robinson-Patman Act, which prohibits price-making policies previously accepted 
as legitimate features of hard rivalry for business, and in the so-called fair trade 
practice acts of the States which are supported by the Federal Miller-Tydings Act. 
The philosophy of the Sherman Act appears to be yielding to a policy of ‘ethical 
competition’ which does not differentiate between the stability of the individual 
firm and the stability of the total economy.” 

The late Wendell Berge, head of the Antitrust Division in the Roosevelt Ad- 
ministration and known for his liberal indications, criticized the act severely 
before the Senate Judiciary Committee, when he told that Committee “The Rob- 
canta Satan Act tends to stabilize price structures and eliminate price compe- 
tition.” 

Mr. Berge also told that committee that he agreed fully with the statement of 
Edward H. Levi, dean of the University of Chicago Law School and former gen- 
eral counsel of this committee, that :* 

“At one level the conflict between the Robinson-Patman Act and the Sherman 
Act is this: The Robinson-Patman Act promotes that uniformity of prices and 
vontrol over prices which the Sherman Act and also the Federal Trade Commis- 
sion Act deem to be illegal. An agreement between competitive purchasers as to 
what they will pay a single seller is illegal under the antitrust laws. The same 
uniformity of price, however, may be required under the Robinson-Patman Act. 
Uniformity of prices, terms, and conditions among sellers may be evidence of a 
price-fixing arrangement under the antitrust laws. Under the Robinson-Patman 
Act, however, not only is uniform treatment as among customers encouraged and 
the likelihood of price reductions to individual customers in response to market 
conditions thereby diminished, but in addition, where there is any definite devia- 
tion from uniformity, the act makes it important to have or to seek to have the 
most intimate knowledge of terms offered by one’s competitors. This promotes 
price rigidity and produces evidence of illegal concert of action.” 

I doubt whether the Congress would ever provide in express terms what many 
of the proponents of the Robinson-Patman Act contend it means. May I remind 
you of what Judge Lindley said in his opinion convicting A. & P. of violating the 
antitrust laws :> 


8 Testimony before the Senate Judiciary Committee, May 3, 1955. 

* Address before the American Bar Association, San Francisco, Calif., September 18, 1952. 

5 United States v. New York Great Atlantic & Pacific Tea Company, 67 F. Supp. 626, 
676 (1946). 
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“I doubt if any judge would assert that he knows exactly what does or does 
not amount to violation of the Robinson-Patman Act in any and all instances.” 

In that opinion Judge Lindley also said: 

“Sometimes I doubt whether we ever need the Robinson-Patman law, with all 
its elusive uncertainty. I have thought that the Sherman Act, properly inter 
preted and administered, would have remedied all the ills meant to be cured. * * * 

“* * * The Sherman Act test reveals a carefully studied attempt to bring with- 
in the act every person engaged in business whose activities might restrain or 
monopolize commercial intercourse among the States. * * * The obvious purpose 
was to use that power to preserve a competitive business economy. * * * Tou 
often, I fear, we enact a new law to cure maladministration of an old one. So 
Congress enacted the Robinson-Patman Act. 

Testifying in support of an earlier proposal exactly opposite to H. R. 11, Dr. 
John D. Clark, a member of President Truman’s Council of Economic Advisers, 
told this committee in 1949: 

“All competitive effort is burdensome and harmful to those who cannot keep 
pace, but if we said it must stop short before it hurts anyone we would completely 
abandon the policy of competition.” 

He went on to say: 

“Is it desirable national economy to tie the hands of the big competitor and 
thereby make it easier for the small-business men to survive? I have no doubt 
that Woodrow Wilson and his predecessors would have furiously contested any 
such proposal. Today, many supporters of the antitrust policy will give hesitant 
answers. My own is that there is a heavy burden of proof upon him who would 
temper the storms of competition for the lamb in this manner. He must do more 
than argue for stability of business. He must make an exceedingly strong case 
that his proposal will not, by depriving competition of its vigor, deny the people 
those benefits of larger production, lower costs and prices, and improved standard 
of living, which the Sherman Act was designed to promote.” 

Almost half a century ago, a great liberal President, Woodrow Wilson, in the 
words of President Truman’s Council of Economic Advisers® “expressed the 
popular view when he said that he took off his hat to the businessman who by 
selling more at lower prices and by improving the quality of his product was 
able to run his competitor out of business.” 

And that is still the popular American view. If you doubt me, check whom 
today’s housewives favor with their patronage. 


GOVERNMENT VIEWS ON THIS ISSUE 


In both the Truman and Eisenhower administrations, the White House, the 
Council of Economic Advisers, the Department of Justice, the Department of 
Commerce, and (during most but not all of the time) the Federal Trade Com- 
mission approved legislation exactly opposite to H. R. 11 and disapproved legis- 
lation such as H. R. 11. 


The White House 

In 1954 the Bureau of the Budget wrote that legislation, exactly opposite to 
H. R. 11, and conforming to the economic views expressed in the Supreme Court 
decision in the Standard Oil case, was in accord with the program of President 
Eisenhower.’ 

In 1950 the Congress passed legislation (S. 1008) conforming to the views later 
expressed by the Supreme Court in the Standard Oil case. When the bill was 
on the floor of the House, the majority leader, Mr. McCormack, said,* “So 
what we have here is the Department of Justice recommending the passage of 
the bill, and we also have the fact that the White House also favors the passage 
of the bill as reported out of the House Committee on the Judiciary.” But later 
the Congress adopted a modified version of an amendment supported by Messrs. 
Carroll and Patman, similar to H. R. 11, and President Truman vetoed the bill. 
His veto message indicates that he did so because of confusion caused by that 
amendment.’ 


* Third Annual Report to the President (1948), p. 15. 
7 Congressional Record, June 22. 1954, p. 8108. 

® Congressional Record, July 6, 1949, p. 9164. 

® Veto message, S. Doc. 184, 81st Cong. 
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The Department of Justice 


Since 1949 the Department of Justice has opposed this proposal. Its spokes- 
man that year told this committee: 

“First we would recommend deletion of the parenthetical phrases in sections 
2 and 3, the so-called Kefauver amendment [like the pending H. R. 11] * * * 
While we recognize the competitive problem which arises when one purchaser 
obtains advantages denied to other purchasers, we do not believe the solution 
to this problem lies in denying to sellers the opportunity to make sales in good 
faith competition with other sellers.” 

In a letter to the chairman of the Senate Judiciary Committee dated Novem- 
ber 27, 1953, the Department of Justice again opposed a bill by Senator Kefauver, 
the same as H. R. 11, on the same grounds and concluded that it “does not favor 
the enactment of this bill.” 

The Department of Justice has always, however, supported the right of a 
seller to meet in good faith a lower price his competitor offers to his customers. 

In 1949, under Attorney General Tom Clark, the Assistant Attorney General 
in charge of the Antitrust Division testified before this committee in support of 
the right of a seller to meet in good faith an equally low price of a competitor 
and against the Carroll-Patman amendment on which H. R. 11 is patterned. 
That testimony, as well as his prior testimony before the Senate Committee 
on Interstate and Foreign Commerce, was quoted with approval and followed by 
the Supreme Court in the Standard Oil case. 

In 1951, under Attorney General J. Howard McGrath, the Department of 
Justice approved the decision of the Supreme Court in the Standard Oil case. 
The Department then wrote the chairman of this committee that: 

“* * * the Department has always interpreted subsection 2 (b) as permitting a 
defendant to defend conclusively against a charge of price discrimination by 
affirmatively showing that such discrimination was made in good faith to meet 
the equally low price of a competitor.” 

The Department further advised that: 

“In view of the decision of the Supreme Court in the Standard Oil case, the 
Department sees no necessity for the enactment of the proposed legislation; 
however, if the Congress should decide to enact such legislation, the Departmeut 
would have no objection to [S. 719, a bill diametrically opposite to H. R. 11].” 

In 1953, under Attorney General Herbert Brownell, Jr., the Department of 
Justice again wrote the Senate Judiciary Committee approving the Supreme 
Court decision in the Standard Oil case and opposing a bill by Senator Kefauver 
embodying the language of H. R. 11. 


Federal Trade Commission 


The Federal Trade Commission has previously supported, and at other times 
opposed, bills such as H. R. 11. The present Commission does not support H. R. 
11. However, long prior to the present administration there were times when 
the old Commission was just as opposed to the Kefauver-Patman proposals. 

On June 16, 1953, the Chairman of the Federal Trade Commission wrote the 
chairman of the Senate Judiciary Committee analyzing, and opposing, this bill. 
Expressing the views of a majority of the Commission, he then said: 

“The Kefauver [Patman] bill woud have the effect of overturning the Supreme 
Court decision in the Standard Oil case (340 U. S. 231). A majority of the 
Commission believes that it should not be enacted into law. * * * Our free- 
enterprise system requires competition in all areas. In facet, our whole theory 
of trade regulation is based upon the existence of competition in every market. 
If such regulation is to remain effective, a seller must be permitted, when act- 
ing fairly and in good faith, to meet the equally low price of a competitor. We 
think the Supreme Court reaffirmed this fundamental principle in the case of 
Standard Oil v. Federal Trade Commission (340 U. S. 231), but if a legislative 
restatement seems necessary or desirable we believe the Capehart bill will ac- 
complish this. The view recently, but no longer, urged by a majority of the 
Commission, and which is the basis for the Kefauver bill, is that meeting the 
equally low price of a competitor should not be a defense whenever it injures 
competition. As a practical matter this completely nullifies the defense, and it 
would then never be available to any seller, for the Supreme Court has already 
held that every substantial difference in price may injure competition.” 

In March 1949, a Commission spokesman told the Senate Judiciary Committee 
that: “The Commission has publicly indicated that it would see no objection 
to a permanent change in existing law that would make the meeting of an 
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equally low price of a competitor in good faith a full defense in price discrimi- 
nation cases” (Senate hearings on 8. 1008, p. 72). While the Commission then 
said it had no objection to such a change, the Department of Justice said that 
has always been the law. 

In June 1949, the Commission wrote this commitee that: 

“To refuse to make the good faith meeting of competition a complete defense 
necessarily involves the risk of impairing the vigor of competition among sellers. 
The Council of Economie Advisers apparently had this risk in mind in its report 
to the President in December, 1948, in which it referred to the tendency of 
the law of price discrimination to lead to soft competition. On June 7 repre- 
sentatives of the Commission informed you that all of the Commissioners be- 
lieve that on balance it would be preferable to make the good-faith meeting 
of competition a complete defense.” 

In 1950 the chairman of the Senate Commerce Committee wrote the Federal 
Trade Commission asking the following questions to which the Commission gave 
these answers: 

Question. “Do you believe that meeting competition in good faith should be a 
defense to a charge of price discrimination under the Clayton Act?’ 

Answer. “Yes.” 

Question. “Where a seller in good faith reduces his price to meet the lower 
price of a competitor, do you bel‘eve he should be permitted to meet that lower 
price, when he does so in good faith, even if his doing so may cause an injury to 
a competitor, or to a competitor of his customer?” 

Answer. “Yes. If good faith is present, injury to competition will be rare; 
and in general the policy of the law should not discourage active competition by 
preventing the meeting of competition in good faith.” 

While some have referred to the competitive rights at which H. R. 11 strikes 
as something new, as early as 1941 the late Walter B. Wooden, Federal Trade 
Commission Assistant General Counsel, wrote, in TNEC Menograph No. 42: 

“The amended [Robinson-Patman] Act now safeguards the r‘g‘t of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commis- 
sion * * *. The right of self-defense against competitive price attacks is as vital 
in a competitive economy as the right of self-defense against personal attack.” 


Department of Commerce 


Seeretary of Commerce Charles Sawyer, testifying before the Senate Commerce 
Committee in 1949 in support of the right of a seller to be competitive in price 
(hearings on S. 236), said: 

“American bus'ness has shown remarkable resiliency in adjusting itself to new 
situations whether economic, technical, or regulatory. I do not favor any regula- 
tion of business practices which is not necessary, but I find even more disturbing 
a regulation which is so uncertain that businessmen do not know how to comply 
with it. We recognize that the antitrust and unfair comnetition laws by their 
very nature must be general in wording and that it is difficu't to anticipate by 
precise language all arrangements which must be avoided by the busmessman. 
I do believe, however, that uncertainty should be kept to a minimum. For this 
reason, I endorse the general purpose of this b‘ll [which was the exact opnosite 
of H. R. 11] to remove, so far as possible, the existing confusion as to what busi- 
nessmen may do legitimately in pricing their products.” 

Secretary of Commerce Sinclair Weeks wrote the chairman of the Senate 
Judiciary Committee on October 29, 1953, that— 

“We believe this right [to, in good faith, meet a competitor’s lower price] is 
beneficial to consumers, of particular value to small-business men, and essential 
generally to the maintenance of a competitive economy, and we favor legislation 
clarifying the language of the Robinson-Patman Act to this end. * * * The De- 
partment therefore recommends enactment of S. 1377 [which was exactly op- 
posite to H. R. 11], subject to the comments above, and recommends against 
favorable action on S. 1357 [which was the same as H. R. 11]}.” 

Opposing S. 1357, on which H. R. 11 is patterned, the Secretary of Commerce 
wrote the Senate Judiciary Committee that— 

“§. 1357 adopts the minority opinion of the Supreme Court in the Standard 
Oil case. In our opinion, S. 1357 would invalidate the defense of meeting in 
good faith a lower competitive price whenever the effect ‘may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce.’ 
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This would, in our opinion, destroy the availability of this defense for all practical 
purposes and in effect prevent real competition.” 


CONCLUSION 


The Supreme Court has held that section 2 (b) permits a seller—and this is 
all that it has said the proviso permits—to reduce his price in good faith to 
meet a lower price that his competitor is already offering to his customer. The 
seller has the full burden of proving the defense. And the competitor’s price may 
not be an unlawful price. 

The hundreds of pages of testimony before this and other congressional com- 
mittees since the Supreme Court decision, more than 5 years ago, do not reveal 
a single instance where it has even been claimed that an unjust or inappropriate 
decision was reached on the basis of the Court’s construction of this statute. 

This has, unfortunately, become an emotional issue most vigorously espoused 
largely by people who do not appear to understand the issue, cannot possibly be 
affected by its outcome, and appear primarily to be concerned with preserving 
an anticompetitive pricing philosophy. 

Many have the idea that fair competition requires all sellers to have the same 
price to all buyers; and they would actually discriminate against the buyer 
who, by virtue of the economic character of his operations in the distribution 
of goods, in fact earns a lower price. They would also discriminate against 
sellers by denying some of the opportunity to make sales that others are free to 
make. 

Few fail to recognize that the American people demand competition for the 
products they buy. All profess to believe in competition. But many business- 
men think the antitrust laws should apply only to their competitors, and not to 
themselves. Everyone wants competition with respect to what he buys—but 
many are against it in respect to what they sell, or in respect to what their 
competitors buy. 


H. R. 11 would amend section 2 (b) of the Robinson-Patman Act, 
to make the good-faith meeting of an equally low price of a com- 
petitor a full defense, unless—and these are the important words— 
unless the effect of the discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce. 

The stated purpose of this bill is to overrule the decision of the 
Supreme Court in the Standard Oil case. : 

In the 5 years since the Standard Oil decision was made, there 
has not been a single instance when this provision of the-statute has 
been used to shield any predatory or anticompetitive practice. 

Section 2 (a) prohibits price discrimination that may, and I think 
the key word in the statute is that it “may,” substantially lessen com- 
petition or injure competition with any person. 

H. R. 11 would make the defense inapplicable whenever there may 
be a substantial injury to competition. And presumably it would 
leave the defensce still available when there was merely an injury to 
competition with any person. The difficulty is that the courts have 
never distinguished between a lessening of competition and an in- 
jury to any person. In every case that has dealt with the Robinson- 
Patman Act since the amendment was passed in 1936, the courts 
have assumed that the 2 phrases are synonymous, and I do not believe 
anybody has ever attempted to distinguish the 2 phrases, and there- 
fore the effect of the amendment would be to eliminate the 2 (b) 
proviso from the statute. 

Mr. Matetz. Mr. Simon, if this bill were passed, the courts would 
then have to make the distinction between the two tests that you refer 
to: isn’t that right? 

The Cuatrrman. Repeat those two tests: Lessening of competition 
and 
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_ Mr. Stwon. And any injury to competition with any person. In- 
Jury to competition with any person. 

ne is substantial lessening of competition, and the other is injury 
to competition with any person. 

Mr. Maerz. The first test is to substantially lessen competition or 
tend to create a monopoly in any line of commerce. The second test, 
which was added specifically by the Robinson-Patman amendments 
of 1936 is as follows: to injure, destroy, or prevent competition with 
any person who either grants or knowingly receives the benefit of such 
discrimination or with customers of either of them. 

So I take it, your point is that up to the present time there has 
not been any necessity for the courts to distinguish between these 
tests. However, if this bill should become law, the courts would have 
to make such a decision; is that right ? 

Mr. Srmon. No, sir; I would go farther than that, Mr. Maletz. 

If you will recall, the Clayton Act was passed in 1914. 

Mr. Matetz. Nineteen—what ? 

Mr. Stmon. The Clayton Act was passed in 1914. 

Mr. Materz. Yes, sir. 

Mr. Srwon. In 1920 or 1921 the court of appeals in New York had 
the Mennen and National Biscuit cases before it, and they held that 
the old language, which is, substantially to lessen competition, did not 
include buyer competition, it applied only to seller competition. 

When the Robinson-Patman bill was prepared, the second phrase 
you just quoted was included for the very purpose of overruling the 
Mennen and National Biscuit cases and sabbinie the act applicable to 


buyer competition. But before Congress ever got to passing the Rob- 


inson-Patman Act, the Supreme Court, in the Van Camp case—— 

Mr. Matetz. 1929? 

Mr. Srwon (continuing). Yes; said that the original language cov- 
ered exactly what the new language was intended to cover. And if 
Van Camp is right, and that is the Supreme Court, then the first phrase 
means exactly what the second phrase was intended to mean. 

Mr. Materz. Well, is it your position, then, that the second injury 
test, which was added specifically in 1936, added nothing to the exist- 
ing statute? 

Mr. Srmon. I not only say that, but the Supreme Court, in effect, 
held that in the Van Camp case when they overruled 

Mr. Maerz. But the act was passed in 1936, and Van Camp was 
decided in 1929. 

Mr. Srmon. That iscorrect. But the—— 

Mr. Matetz. Doesn’t the legislative history of this injury clause 
of 2 (a) indicate that Congress had in mind an additional test over 
and beyond substantial lessening of competition ? 

Mr. Stwon. Well, the words you are referring to now originated in 
the Federal Trade Commission’s report to Congress on the chain-store 
legislation. Therefore, presumably Congress intended the words to 
have the meaning the Sete gave them in their chain-store 
report. 

= the chain-store report, the Commission—— 

The CHarrman. No. 

Certainly, when Congress added the words— 


* * * to injure, destroy or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination * * * 
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they meant to imply a different definition than the definition applied 
to substantially lessen competition. Commonsense would prompt that 
conclusion. 

Mr. Simon. Except, Mr. Chairman the courts have—— 

The CxatrMan. They put those words in for some reason; they 
could not mean the same. 

Mr. Simon. The reason that the legislative history indicates they 
were put in, Mr. Chairman, was that the Federal Trade Commission in 
its chain-store report recommended those words to overrule the Men- 
nen case. But between the time the Commission wrote its report—— 

The Cuarmman. I do not care what the Federal ‘Trade Commission 
said; I am concerned with the language as we have it in the statute 
today. Common sense tells me that a Congress is not so foolish as to 
say, when they added those words that I just read to you, that they did 
not mean something in addition to substantially lessen competition. I 
do not care what the Federal Trade Commission said. I lived through 
the Robinson-Patman discussions that culminated in the passage of 
the act, and we certainly meant something more than ‘to substantially 
lessen competition.” We meant something different. 

Mr. Stvon. I could not quarrel with that for a moment, Mr. Chair- 
man, but I do not know of anyone who has even undertaken to dis- 
tinguish the two. Let me illustrate in the strongest way I know how 
the point I am trying to make. 

The Cuarrman. Well, a man may be injured in competition and yet 
there may not be a substantial lessening of competition. 

Let me illustrate my point this way, if I may, Mr. Chairman: 

This pending bill says that you can meet the competitor’s low price 
unless the effect may be substantially to lessen competition. 

The CuarrMan. Substantially to lessen competition ? 

Mr. Smron. Yes. 

And, of course, we are told nobody wants to substantially lessen 
competition, therefore we should not object to the bill. 

I would propose a substitute bill which would say that a seller can 
never meet his competitor’s lower price unless to deny him that right 
might substantially lessen competition. In other words, I would put 
it in the reverse. 

And, what I am now proposing would permit everything that this 
bill is intended to prohibit because any competitive conduct may 
always substantially lessen competition. And those are the precise 
words of the Supreme Court in the Standard Oil case. 

The Supreme Court said that competitive conduct may always lessen 
competition. Therefore, if you amended this bill to say that the only 
time you can meet a competitor’s price is when to deny that right 
may substantially lessen competition, you would accomplish every- 
thing the Supreme Court said in the Standard Oil case. 

Let me give you another example. Supposing we amended the 
fair-trade laws to say that you can fair trade your goods unless the 
effect may be substantially to lessen competition. That, Mr. Chairman, 
would be tantamount to repealing the fair-trade laws, 

The Crarrman. As I see this, if we passed H. R. 11, the defense 
of good faith could be successfully availed of even if you injure, 
destroy or prevent competition. 

Mr. Simon. Provided its effect may not be to substantially lessen 
competition. 
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The Cuarrman. That is right. 

If you but injure, destroy, or prevent competition with anybody, 
ond yon do it in good faith, you have a defense. 

r. Sruon. But if we take the Supreme Court’s interpretation of 
these phrases, Mr. Chairman, they are synonymous and, therefore, I 
cannot conceive of a situation aan you would injure, prevent, or 
destroy competition with anybody, and still not be in the situation 
where you may substantially lessen competition, 

The Cuarrman. Oh, I can conceive of it, You could hurt a man 
and not substantially lessen competition. 

Mr. Srwon. The requirement, Mr. Chairman, is not that you sub- 
stantially lessen competition, but merely that there may be a sub- 
stantial lessening of competition. 

The Cuarrman. I do not care whether you use the “may be” or not. 
I think you may injure, destroy, or prevent competition of an individ- 
ual and still not substantially lessen competition. 

Mr. Simon. I could not agree with you more, Mr. Chairman, but 
unfortunately, the opinions of the Commission have taken a much 
narrower view of that phrase where the effect may be substantially 
to lessen competition. 

Mr. Materz. Isn’t it correct, Mr. Simon, that the purpose of adopt- 
ing this last injury clause 2 (a) of the Robinson-Patman amendments 
in 1936 was to make illegal a discrimination where individual com- 

titors were injured by the discriminatory practices? Do not the 
egislative reports so indicate ¢ 

Mr. Sruon. No, sir. 

The legislative reports indicate that it was intended to overrule the 
Mennen and National Biscuit cases. 

The Cuatrman. No. The legislative reports say it is a matter of 
individuals here. There is no question about that; that is contained 
in the legislative reports. You better read them again. 

Mr. Simon. I have read them, sir. 

The Robinson-Patman Act was drafted by Judge Teegarden, who 
was the attorney for the wholesale grocers association. And the con- 
a hearings before this committee show he was the draftsman 
of the bill. 

In his explanation of the bill, he said that the purpose of this pro- 
vision was to cover the National Biscuit and Mennen cases—— 

The Cuarrman. Supposed to cover what? 

Mr. Saon. The National Biscuit case and the Mennen case, which 
had been decided by the court of appeals in New York and held that 
unamended act did not cover second-line competition, that is, did not 
cover injury to competition at the buyer level. 

wae iouamnane He did not say that it does not cover individual 
cases 

Mr. Smon. No, sir; no, sir. 

And the legislative history does not say that the new language was 
intended to cover individual cases. The theory they work on, Mr. 
Chairman, is that if what you do may one day, down the road, put this 
individual out of business, then when he is put out of business, compe- 
tition is lessened because there is one less competitor in the market. 

The Cuamrman. No. Under this H. R. 11, if he can prove 
faith, it does not make any difference what happens to the individual, 
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provided it is not a substantial lessening of competition or tendency 
to create a monopoly. 

Mr. Srwon. But the answer to that, Mr. Chairman: If putting the 
individual out of business, 2 or 3 or 5 years hence may lessen competi- 
tion in the market—— 

The Cuamman. That is right. 

Mr. Stmon. (continuing). Then you cannot—— 

The Cuarman. But that does not foreclose or exclude a case where 
an individual might be injured. 

Mr. Maerz. Mr. Chairman, if I may refer to the legislative his- 
tory of this section as cited in the Attorney General Antitrust Commit- 
tee report: 

As explained in the Senate report, the committee viewed the “injury” clause 
in section 2 of the Old Clayton Act as having “in practice been too restrictive, in 
requiring a showing of general injury to competitive conditions in the line of 
commerce concerned, whereas, the more immediately important concern is an 
injury to the competitor victimized by the discrimination. Only through such 
injuries, ni fact, can the larger general injury result, and to catch the weed in 
the seed will keep it from coming to flower” (S. Rept. 1502, 74th Cong., 2d sess.). 

One more thing, Mr. Simon, to emphase what the chairman has been 
saying: 

In explaining the proposed Robinson-Patman legislation to the House of Rep- 
resentatives, Mr. Utterback, the floor manager of the bill, distinguished the addi- 
tional individual “injury” clause added by the 1936 legislation from the “monop- 
oly” and “lessening competition” clauses of the original Clayton Act: ““The differ- 
ence may be illustrated where a nonresident concern opens a new branch beside 
a local concern, and with the use of discriminatory practices, destroys and replaces 
the local concern as the competitor in the field. Competition in the local field 
has not been lessened, since one competitor has been replaced by another ; but com- 
petition with the grantor of the discrimination has been destroyed.” 

Mr. Stmon. Mr. Maletz, you have to read that in the light of the 
Federal Trade Commission decision in the Honeywell case, in which 
they held that when a seller reduces his price to meet a lower price of 
a competitor, and thereby either gets business he would not otherwise 
have gotten, or retains business that he otherwise would have lost, 
that there is a substantial lessening of competition. 

Mr. Maerz. What you are saying is that the Federal Trade Com- 
mission has, in effect, read the injury clause of 2(a) out of the statute. 
Isn’t that right? 

Mr. Srmon. I think that is a fair statement. I think their inter- 
pretation of the competitive injury clause of the statute has tended 
toward a per se construction which has virtually, as you say, read it 
out of the statute. 

Mr. Martz. Therefore, what the Commission has done, you say, is 
this : even though Congress had in mind when it added the 1936 Robin- 
son-Patman amendment something beyond the substantial lessening 
competition test under the Clayton Act, the Federal Trade Commis- 
sion construed the individual injury test to mean exactly the same as 
the previous Clayton Act test? 

Mr. Srmon. Right. 

And if you pass legislation using the very words that have had 
judicial construction prior to your legislation, you are presumed, under 
the rules of construction, to give those words the meanings that the 
Commission and the Court previously gave them. ! 

The CHarrmMan. Well, let’s not indulge in the science of semantics, 
in what words means. Let’s get on. 
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Mr. Simon. Right. Thank you, sir. 

I would like briefly, Mr. Chairman, to review the views expressed 
by eminent antitrust authorities on this subject. 

The Cuatrman. Do you object to this bill ? 

Mr. Sron. Yes, sir. 

The Cuatrman. Let’s have objections 1, 2, 3, 4, and 5. Let’s have 
them. 

Mr. Summon. My first objection is it would read the good-faith pro- 
viso out of section 2 (b) of the statute entirely. It would make the 
section meaningless because it would apply to every case in which a 
seller could ever want to use the defense. 

The Cuarrman. In other words, you say because there is no distinc- 
tion in the interpretation of the courts, good faith would be—— 

Mr. Simon. That is correct, sir. 

The CnatrmMan (continuing). Applicable to all the other 
provisions ¢ 

Mr. Simon. That is correct. 

Section 2 (a) now says that you can discriminate in price all you 
want unless the effect may be substantially to lessen competition. So 
in order for the Commission to make out a prima facie case now, they 
have got to prove that you did something that may substantially lessen 
competition. And then this bill would come along and make 2 (b) 
say that even if the Commission has made out a prima facie case 
under 2 (a), you can defend unless it may lessen competition. 

The Cnatrman. Let me ask you this: You represent whom ? 

Mr. Sruon. Empire State Petroleum Association, who are all the 
petroleum jobbers in New York State. 

The Cuarrman. And they are opposed to this bill ? 

Mr. Stwon. Yes, sir; they have been opposing it consistently. 

The Cuarmman. How many members have you got ? 

Mr. Sron. 250 members. 

The CuarrMan. Empire State; does that mean New York dealers # 

Mr. Srron. Yes, sir. 

The Cuatrman. Are they independent dealers? 

Mr. Srwon. Yes, sir. 

The CuatrMan. They do not deal in the gas of the large companies ? 

Mr. Simon. Yes sir; they buy gas from large companies and sell it 
to either retail stations or consumers. 

The Cuarmman. And they have passed a resolution in opposition to 
this bill ? 

Mr. Srvon. Yes, sir. 

As a matter of fact, Mr. Chairman, they intervened in the Standard 
Oil case before the Commission and in the court of appeals and in the 
Supreme Court, and I orally argued before the Supreme Court this 
case on behalf of the jobbers. 

The CuarrmMan. Did you argue as amicus curiae? 

Mr. Srmon. Yes, sir. 

The CHarrman. I mean, they are in favor of the Standard Oil point 
of view? 

Mr. Srvron. Yes, sir. 

The Cuatrman. They are? 

Mr. Srwon. Yes sir: they are in favor of the view the Supreme Court 
took to the Standard Oil case. 
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The CHarrman. Amicus curiae to support the Standard Oil point 
of view ? 

Mr. Srwon. Yes, sir. 

I might add that at that time I represented 12 State associations of 
jobbers, and since that time a national oil jobbers council was created 
of all jobbers all over the country, and they also intervened in the 
case and took the same view. 

The Cuarrman. All right. Now give us your second objection. 

Counsel want to ask a question. 

Mr. Stmon. Yes, sir. 

Mr. Materz. Is it not correct that in your view the test under 2 (a) 
should be the effect on the vigor of competition in the market as a 
whole, rather than injury to individual competitors 

Mr. Srmon. Yes, sir. 

I concur 1,000 percent in the Sherman Act philosophy of a competi- 
tive economy to give the consumer the best goods at the lowest price in 
a competitive economy. 

Mr. Maerz. Is it or is it not correct that section 2 (a) on its face, 
the legislative history of 2 (a), and the Supreme Court opinions in 
Morton Salt & Corn Products all require the lesser test; namely, that 
the test should be injury to individual competitors ? 

Mr. Stwon. Of course, in the Morton Salt case, they went so far as 
to say that if you had a different price to two competing buyers which 
was sufficient to influence the resale of the goods, there was a violation 
of the act. 

Mr. Maerz. Now you are predicating your position upon the inter- 
pre‘ation of 2 (a) in recent Federal Trade Commission pronounce- 
ments and upon the court of appeals ruling in the Minneapolis- 
Honeywell case ? 

Mr. Stmon. If I had to put my position in one sentence, more than 
any other, I would take this sentence in the Standard Oil case. This is 
quoting from the majority opinion : 

It must have been obvious to Congress that any price reduction to any dealer 
may always affect competition at that dealer’s level as well as at the dealer’s 
resale level, whether or not the reduction to the dealer is discriminatory. 

Now, that says whenever you reduce your price to anybody, you 
may also lessen competition. Therefore, if you say you cannot meet 
your price, you cannot meet your competitor’s price, whenever the 
effect may be to lessen competition, under these words of the Supreme 
Court, you are saying you cannot ever do it. 

The Cuarrman. I understand. 

Now, what is your second point ? 

Mr. Srmon. My second point, Mr. Chairman, is that that concept 
is wholly inconsistent with the philosophy of our antitrust laws. In 
my prepared statement—and I am not going to bother you now—l 
point out that in the Truman administration and under the Eisen- 
hower administration, the White House, the President’s Council of 
Economic Advisers, the Secretary of Commerce, the Attorney Gen- 
eral, and for part, but not all of the time, the Federal Trade Com- 
mission consistently opposed the view that is expressed in H. R. 11 
on the ground that it was inconsistent with our competitive philosophy. 

The Attorney General, now Mr. Justice Clark, and under Mr. Mc- 
Grath and under Mr. McGrannery, all took the position that we realize 
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that whenever you give one buyer a lower price than another buyer, 
you create competitive problems, but that it is more important to 
proserve competition in a competitive economy and, therefore, the 
opposed a limitation on a seller’s good-faith meeting of a price whic 
his competitor was already offering to his customer. 

The Cuatrman. What is your third proposition ? 

Mr. Stmon. I have only Brass two points, Mr. Chairman. 

The Cuatrman. I see. I certainly would prefer to hear you at 
length, but the House meets at 11, and we want to close the hearings. 

You have been before this committee before, and we are very grate- 
ful for your contributions. We always value your opinions. 

Mr. Simon. Mr. Chairman, I appreciate being here. 

The Cuarrman. I want to say this: Mr. Maletz is going to submit 
in writing some questions. The record will be held open, and we would 
like you to answer them. 

Mr. Stmon. I would consider it a great privilege, sir. 

The CuarrMan (continuing). Because we value your opinions on 
this. 

Mr. Srmon. I appreciate that, sir, and it is a privilege. 

The Cuarrman. Thank you, Mr. Simon. 

(The questions submitted to Mr. Simon and his replies are as 
follows :) 


QUESTIONS 


1. I believe that you have covered these points in your statement, but to make 
sure that we have the same understanding of the Standard (Indiana) ruling, 
let me ask you these questions: Is it your understanding that the Court held that 
the 2 (b) defense is complete and absolute where (@) a seller discriminates 


to meet the lower price of a competitor where the competitor’s price is a lawful 
price, and (b) where the discrimination is made to retain a customer, and (c) 
that the seller charged with a violation of the act has the burden of establishing 
the defense? 

2. I wonder if you would tell us in your opinion and in view of your knowledge 
of the business facts involved in the Standard (Indiana) case, whether or not 
the Commission was right in its conclusion, after the case was remanded, that 
Standard had failed to establish the 2 (b) defense? Or to put the question 
the other way around, do you think that according to the Standard of Indiana 
ruling, that Standard satisfied the requirements imposed by section 2 (b)? 

3. Last Thursday, Judge Stanley N. Barnes testified that he understands that 
the Court ruled that the defendant has the burden of proving the good-faith 
defense In his prepared statement, Judge Barnes also described what he be- 
lieves this burden is to consist of. I will read you Judge Barnes’ sentence and 
ask you whether or not you agree with it. 

“And it (the Supreme Court) made clear that the burden of showing 
good faith—that is proof that the seller, as a reasonable and prudent man, 
believed that he was in fact meeting a competitor’s lower price—was on the 
sller and not on the Commission.” 

Would you agree that that statement completely describes the seller’s burden 
of providing the defense? 

4. Do you think the defendant has any burden of proving the lawfulness of 
the competitor’s price which he met? 

5. As a result of the Standard (Indiana) ruling does the defendant have to 
prove anything other than (a) that he had persuasive evidence for believing 
that he was meeting the competitor’s offer, and (b) that he made the lower price 
to retain a customer? 

6. Do you agree that if a seller’s discriminations do have the effect of sub- 
stantially lessening competition or tending to create a monopoly, that seller would 
violate the Sherman Act, even though he meets the requirements of the 2 (b) 
defense under the Robinson-Patman Act. 

7. You have been quoted as saying to the Supreme Court, in your argument in 
the Standard (Indiana) case: 
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“We believe that there is never an injury to competition when a seller does 
no more than to in good faith meet the price at which his competitors are 
lawfully selling and which they offer to his customers. (See transcript of 
argument. )” 

(a) Does that statement correctly reflect your views today? 

(b) Do you mean by that, that if a seller is discriminating merely to meet a 
price which a competitor is lawfully offering the seller’s customer, there can be 
no injury to competition? Or conversely, do you mean that if there is an injury to 
competition, then the seller is not acting in good faith? 

8. (a) You would then agree, would you not, that the Robinson-Patman Act, 
which was passed to deal specifically with price discrimination, is, where good 
faith is involved, less effective against price discrimination than the Sherman 
Act? 

(b) In other words, would you have to agree that the Court’s ruling in Standard 
(Indiana) is inconsistent with antitrust policy as set out in the Sherman Act? 

9. If a seller is justified in discriminating to meet the owner price of a com- 
petitor, in order to retain a particular customer, do you see anything in present 
law which limits the time in which the seller may continue to meet the com- 
petitor’s lower price? 

10. I would like to read you a statement from the report filed by the Manager 
of the House Conferees on the Robinson-Patman bill, and ask for your comment. 
Referring to the meaning of the 2 (b) defense, the report filed by Representa- 
tive Utterback states: 

“As in any case of self-defense, while the attack against which the defense 
is claimed may be shown in evidence, its competency as a bar depends also 
upon whether it was a legal or illegal attack (op. cit., p. 8413).” 

(a) Is it your view that the phrase “as in any case of self-defense’ would 
normally suggest it was intended to be self-defense against a legal attack 
rather than against an illegal attack? 

(b) Do you know of any other law under which one person's obeying the 
law justifies another person in violating it. 

11. The majority opinion in Standard (Indiana) spoke of a seller’s “right 
of self-defense against a price raid by a competitor,’ and said that this right 
justifies the seller in discriminating to retain a customer for the reason that 
the seller may find it essential, as a matter of business survival, to retain that 
customer. The Court said: 

“For example, if a large customer requests his seller to meet a temptingly 
lower price offered to him by one of his seller’s competitors, the seller may 
well find it essential, as a matter of business survival, to meet that price 
rather than to lose the customer. It might be that this customer is the 
seller’s only available market for the major portion of the seller’s product, 
and that the loss of this customer would result in forcing a much higher 
unit cost and higher sales price upon a seller’s other customers” (Standard 
Oil [Indiana] Company v. FTC, 340 U.S. 231). 

(a) I would like to ask you whether you agree that the necessity of retain- 
ing the business of a customer should be adequate justification for violating 
the law. 

(b) Supposing then, that the competitor who has not discriminated in price 
also finds it essential, as a matter of business survival, to have the business 
of that competitor—this could be for any number of reasons—let us say some of 
his old customers have gone out of business—then do you think the competitor 
should be justified in violating the law to take that customer—suppose his need 
is equally as compelling, or more compelling, than the need of the seller who wants 
to retain that customer. 

12. Turning for a moment to section 3 of the Clayton Act, which forbids the 
seller to tie up a substantial portion of the market by means of exclusive-dealing 
contracts or by means of tie-in sales, is it your understanding that the theory 
on which these practices are condemned is that the patronage of buyers should 
be readily available to the seller who can offer a particular product at the lowest 
price? . 

13. Let me ask you this hypothetical question. Let us say a new firm enters 
the gasoline refining business. Perhaps it has a new and more efficient way of 
making gasoline, but in any case it will want or have to sell its gasoline at a 
lower price than the majors charge, because its product is new in the market. 
Let us say also that this is a small firm and cannot establish retail outlets in 
all market areas simultaneously, but it has a choice of trying to break into the 
market at one place or another. The question is: If the major oil companies 
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discriminate to meet the price of this new refiner at whatever location it tries 
to market its gasoline, is this small business ever likely to break into the 
market, or is the market for all practical purposes foreclosed to it? 

14. I believe that when you testified before the subcommitee last May you in- 
dicated that you felt that the good-faith meeting of a competitor’s lower price 
would not apply to a major oil company meeting the price of an off-brand gasoline. 
I believe your theory was that if the off-brand seller reduces his price, the major 
can make a discriminatory reduction, but the major can’t go all the way down and 
eliminate the differential between the advertised brand and the off-brand. 

(a) Isthat still your theory? 

(6b) Now you frequently have in the market for many products the brands 
of several competitors—enjoying several shades of difference in consumer ac- 
ceptance. Then of course consumer acceptance of a particular brand may be a 
changing thing. Consumer acceptance may change because of the cumulated 
impact of advertising, because of cumulated consumer experience with the brand; 
and consumer preferences may also change because of changes in consumer in- 
comes. For example, we have heard that when consumers are generally prosper- 
ous, a 2-cent differential between a nationally advertised brand and an off-brand 
gasoline will not attract many consumers to the off-brand; but when consumers’ 
incomes start falling, more consumers will shift to the off-brand to save a few 
cents. 

Now is it your idea that the Federal Trade Commission should set up a rating 
system for the different brands of each product, in each market area, and fix 
the relative worth of each brand, so that each seller can know how far he can 
go in discriminating to meet each respective competitor’s price. 

15. In Standard (Indiana) the Court talked about retaining a customer, but in 
actual practice you frequently have situations where the buyer makes it a 
policy to divide his business among several suppliers. I suppose this is true with 
some of the users of steel. They like to have a supply relationship and the good 
will of several suppliers ; and then in the retail field, the grocery merchants may 
carry 2 or 3 brands of breakfast food, and so on. 

I wonder what your idea is about enforcement of the Standard (Indiana) 
ruling in situations like this. Should the Federal Trade Commission determine 
what share of a customer’s business each supplier is entitled to, and then allow 
the selller to discriminate to meet his competitor’s nondiscriminatory price reduc- 
tions only to the extent that he retains his pro rata share of the customer’s 
business? How would you handle this? 

16. (a) When the Court said that the seller is justified in discriminating to 
meet a competitor’s lower price, did it in any way limit the seller to a price which 
would be above his average cost? 

(b) Do you know of anything in any court decision under the Robinson-Patman 
Act which would prohibit the seller who meets the other conditions specified in 
Standard (Indiana), from going below his average cost to retain a particular 
customer? 

From your knowledge of the history of this law would you say that when the 
original Clayton Act was passed the primary concern was with the inequalities 
which discriminatory selling creates between large and small sellers, rather 
than with the inequalities which are created among buyers for resale—in fact, 
was it not thought for a long time that the original section 2 applied only to 
injury among sellers and did not apply at all to injury among buyers? 

17. I wonder if you are familiar with these statements in the reports on the 
Rohinson and Patman bills? 

The Senate report accompanying the Robinson bill spoke of the “weakness” 
of the old section 2, saying: 

“* * * it permits discriminations to meet competition and thus tends to 
substitute the remedies of retaliation for those of law, with destructive 
consequences to the central object of the bill.” 

And this report continues as follows: 

“Liberty to meet competition which can be met only by price cuts at the 
expense of customers elsewhere, is in its unmasked effect the liberty to de- 
stroy competition by selling locally below cost, a weapon progressively the 
more destructive in the hands of the more powerful, and most deadly to 
the competitor of limited resources, whatever his merit and efficiency. 
While the bill as now reported closes these dangerous loopholes, it leaves 
the fields of competition free and open to the most efficient, and thus in fact 
protects them the more securely against inundations of mere power and 
size.” 
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Then the House report accompanying the Patman bill also had a great deal 
to say about the effect of discrimination on small manufacturers, including the 
following: 

“Your committee is of the opinion that the evidence is overwhelming 
that price-discrimination practices exist to such an extent that the survival 
of independent merchants, manufacturers, and other businessmen, is seri- 
ously imperiled and that remedial legislation is necessary.” 

Although both the original and the amended section 2 recognized that dis- 
criminating in price is a sales method which gives larger sellers tremendous 
advantages over smaller competing sellers, even where the sellers start out on 
equal terms as to efficiency and prices paid for their supplies, do you still feel 
that a seller should be permitted to discriminate to meet the lower price of a 
competitor who is not discriminating? 

18. May I now turn to the recommendations in the distribution chapter of the 
report of the Attorney General’s Committee To Study the Antitrust Laws. I 
believe that you were 1 of a group of 5 people who drafted this chapter. Is that 
correct ? 

19. On page 165 of the report of the Attorney General’s committee there are 
two sentences which read as follows: 

“Predatory price cutting designed to eliminate a smaller business rival, 
for example, is a practice which inevitably frustrates competition by exclud- 
ing competitors from the market or deliberately impairing their competitive 
strength. The invalidation of such deliberate price slashes for the purpose 
of destroying even a single competitor, moreover, accords distinct recogni- 
tion to the narrower tests of ‘injury’ added to the price discrimination pro- 
visions of the Clayton Act through the 1936 Robinson-Patman amendments.” 

Now we may note that each of these sentences contains some careful qualifiers. 
As a matter of fact the first sentence contains three qualifiers as follows: “pred- 
atory,” “designed,” and “deliberately.” The second sentence contains two as 
follows: ‘deliberate price” and “purpose.” 

1 wonder if you would give us your opinion as to the reason why so much em- 
phasis is placed upon the question of intent, purpose, deliberateness, and so on. 

20. At page 163 of the report this sentence appears: 

“The statutory text, retained from the original Clayton Act, that forbids 
only price discriminations responsible for a ‘substantial lessening of compe- 
tition’ or ‘tendency to monopoly’ readily conforms to dominant Sherman Act 
aims.” 

Is it your opinion that after the Standard of Indiana decision section 2 now 
conforms with the Sherman Act as to “substantial lessening of competition” or 
“tendency to monopoly,” or is it your view that under the Sherman Act, the plain- 
tiff would also have to prove a predatory intent or a design to eliminate compe- 
tition or thought of monopolizing, in addition the cold facts of a substantial les- 
sening of competition or tendency to create monopoly? 

21. At page 184 of the report the following recommendation appears: 

“We recommend that the term ‘good faith’ be utilized solely to test the 
seller’s adherence to the basie objectives of the meeting competition proviso: 
facilitating price reductions in genuine response to competitive market pres- 
sures in order to equalize a competitive opportunity. In practice, this will 
disqualify the seller to whom meeting of competition is only an incidental 
byproduct of a scheme to monopolize or other objective inimical to overall 
antitrust policy.” 

Now of course if you allow sellers to discriminate to equalize prices at each 
separate buyer’s door the result will be to give each seller an equal chance at the 
business of each of the buyers which the respective sellers can practically reach, 
but it obviously would not equalize the competition between sellers since your 
omnipotent sellers would have at least an equal chance at the business of the 
local seller’s customers, but the local seller would not have an equal chance at 
the business of the customers supplied by the omnipotent sellers. Would you 
agree that that is true? 

22. I believe that you have referred at previous times to a basic conflict in the 
philosophy between the Robinson-Patman Act and the Sherman Act. If the phil- 
osophy of the Sherman Act allows the big seller to sew up a particular market and 
foreclose that market to smaller sellers by discriminating to meet any price, the 
small sellers might offer in that market, isn’t section 3 of the Clayton Act also 
in eonflict with the philosophy of the Sherman Act? 

23. At page 184 of the report the discussion with reference to the meeting of 
the lower price leads to the recommendation that the test is to be not merely the 
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meeting of the lower price but the meeting of competition. This discussion ends 
with the sentence: 

“In each case, the heart of the matter is whether actual competition, not 
merely a nominal price quotation, is equalized.” 

Then from there on out the 2 (b) defense is referred to as the meeting-competi- 
tion defense or the meeting-competition proviso. Could you point out for us the 
main distinction between the meeting competition defense as it is conceived in 
the Attorney General’s committee’s report and the meeting-competition defense 
which prevailed under the old section 2 prior to 1936. 

24. I would like to read you a summary passage from a law review article by 
Senator Paul H. Douglas and Mr. Robert Wallace which appeared in the Uni- 
versity of Chicgo Law Review of the summer 1952; and then ask you, if you 
eare, to comment: 

“In summary, the effects of the discriminations in the Detroit area were to 
block the entry and growth of small refiners and, at the same time, to main- 
tain high prices for major brand gasolines. Conversely, any realistic course 
which Standard might have taken in obedience to the Commission’s order 
would have had the opposite effects. Mr. Simon painted a much different 
picture of this matter to the Supreme Court. He told the Court that the 
Commission’s order in this case was an attempt to protect competitors from 
competition, ‘the NRA theory,’ and that the Commission’s ‘philosophy of the 
Robinson-Patman Act’ was ‘diametrically opposed’ to the philosophy of the 
Sherman Act. 

“The Court must indeed have believed that it was injury to competitors 
that the statute meant to restrain, rather than a particular method by which 
competitors are injured. The majority opinion throughout treats discrimina- 
tion as synonymous with competition and sets up as the basic question to 
be decided the question of how far Congress meant to go in restraining com- 
petition by passing the Robinson-Patman Act. The majority came to the con- 
clusion that Congress manifestly did not intend to go so far as to stop com- 
petition (discrimination) in good faith, since Congress left an obvious loop- 
hole by which competitors might be injured—that is nondiscriminatory price 
reductions” (pp. 709-710). 


MILLER, GoRHAM, Wescott & ADAMS, 
Washington, D. C., May 3, 1956. 
Herpert N. Maerz, Esq. 
Chief Counsel, Antitrust Subcommittee, Committe on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Maerz: At the conclusion of my testimony on April 26, 1956, before 
the Antitrust Subcommittee of the House Judiciary Committee, in its hearings 
on H. R. 11, the chairman asked that I answer in writing questions that you 
handed to me. 

There follows may answer to these questions numbered to correspond to the 
numbers of your questions. 

. (a) The Supreme Court held that it was an absolute defense to a charge of 
price discrimination for a seller to show that he reduced his price in good faith 
to meet the equally low and lawful price of a competitor; (6) the case before 
the Supreme Court concerned only a price reduction made by a seller to retain 
a customer, but I believe that there could be circumstances under which a com- 
petitive economy would be equally well served by permitting a seller to reduce 
his price in order to have a fair opportunity to compete for the business of a new 
customer; and (c) the seller charged with a violation clearly has the burden of 
establishing this defense. 

2. In my opinion, the Federal Trade Commission was wrong in its conclusion, 
following the remand, that Standard had not shown its good faith in establishing 
the 2(b) defense; and I think this clearly appears from the Commission’s opinion 
because the Commission made no attempt to weigh the facts relating to Stand- 
ard’s good faith, but rested its decision on legal principles that would accom- 
plish the same result that the Commission sought unsuccessfully to accomplish 
when the case was before the Supreme Court. The Commission’s conclusion 
that Standard had not shown good faith was based wholly on legal conclusions, 
the effect of which is to reargue the issue previously decided by the Supreme 
Court adversely to its contentions. Indicating the Commission’s desire to make 
new law, as distinguished from deciding the particular facts of this record, it 
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made an express finding that Standard had reason to believe that it would lose 
these customers to competitors if it did not meet, or partially meet, the lower 
price. 

3. That statement completely describes the seller’s burden of proof as con- 
strued by the Supreme Court in the Staley and Standard Oil cases. 

4. I believe that the seller has the burden of proving that he did not know, 
and that acting as a reasonable and prudent man he had no reason to believe, 
that the competitor’s price was unlawful. 

I think the test is as stated by the Supreme Court in the Automatic Canteen 
case. As Mr. Justice Frankfurter there pointed out, competitors do not normally 
open their books to each other and the competitive vigor of the antitrust laws 
does not contemplate one seller having access to the cost data of his competitors. 
Therefore, in many cases it is not possible for a seller to actually know whether 
his competitor’s price is unlawful; but if illegality is so clear that a prudent 
man can be assumed to know the fact, or if the seller does in fact know its il- 
legality, he is not in good faith under the Supreme Court’s interpretation of the 
statute. 

5. I do not think it possible to state an unqualified rule as to what would be 
considered “good faith’ by the courts in every case. The phrase “good faith” 
has frequently been used in American jurisprudence and I think it must be in- 
terpreted in the light of the facts in each case. However, generally speaking, I 
would think that a seller had shown his good faith if he proved: (a) that a com- 
petitor was in fact offering a lower price to his customer; (0b) that the lower 
price was for goods of comparable quality with comparable public acceptance; 
(c) that the seller reasonably believed he could not retain or sell the customer 
without meeting or partially meeting that lower price; (d) that the seller had 
no reason to believe that the competitor’s price was unlawful; and that (e) the 
seller’s price reduction is not for the purpose of taking an unfair competitive 
advantage of his competitor (and I do not mean to include as unfair the fact 
that in competition one person generally makes the sale and therefore neces- 
sarily one or more other persons do not make the sale—the mere loss of the sale 
shoyld not be considered unfair). 

6. As I quoted in my statement before your committee, the Supreme Court has 
held that whenever a seller reduces his price to a customer there may always 
be a lessening of competition. If the effect of the seller’s action is a tendency 
toward monopoly there would likely be a violation of section 2 of the Sherman 
Act. Similarly, I would say that if there was in fact a substantial lessening of 
competition, there might be a violation of the Sherman Act; but in that response 
I give “lessening competition” a meaning consistent with a vigorous competitive 
economy and I would not consider the phrase applicable merely because some 
businessman did not do as well as others, or because there was the likelihood 
that in the competitive contest for trade some might, through fair but vigorous 
competition, fall by the wayside. 

7. That statement clearly reflects my view; which is that if a competitor 
lawfully offers a lower price to a customer, the customer will in fact get the 
lower price whether or not the seller meets that lower price. Since the customer 
will receive the lower price in any event (and we are assuming comparable goods 
of comparable public acceptance) I can see no injury to competition likely from 
the fact that a second seller is permitted to extend to the customer a price 
already not unlawfully available to him. 

To the extent that competitors may be injured by the lower price, their 
injury flows from the fact that their competitor was lawfully able to obtain 
the lower price. This situation is not changed one way or the other by whether 
the second seller does or does not meet that lower price. 

8. (a) I would certainly not agree that “where good faith is involved” the 
Robinson-Patman Act is less effective than the Sherman Act. As construed by 
the Supreme Court in the Standard of Indiana case, the Robinson-Patman Act 
covers a wide range of price discriminations that no not come within the scope 
of the Sherman Act. It is a misnomer to refer to “good faith being involved” 
for a seller’s good faith does not justify any price reduction; the statute speaks 
only of his good faith in meeting a lower price already available to the customer. 

(b) Exactly the contrary. The Court’s opinion makes clear that its primary 
objective was a decision consistent with the basic antitrust philosophy of the 
Sherman Act. To have adopted the Commission’s argument in the Standard of 
Indiana case would have been inconsistent with our basic antitrust policy as 
expressed in the Sherman Act; and I have always understood that it was for 





TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 33] 


this reason that the Department of Justice consistently opposed the Commission’s 
view. 

9. In my opinion a seller may meet a competitor’s lower price, a_l of the other 
necessary requisites being present, for so long as the competitor’s lower price 
continues to be available. If and when the competitor’s lower price is with- 
drawn, the right to meet that lower price ends. 

10. I do not agree with the assumption in your question. There is nothing in 
the statute under which one person’s compliance with the law justifies anothers 
violation. Price discrimination is not unlawful, except to the extent that Con- 
gress has made it so by statute. Congress wisely, in my opinion, provided that 
it was not unlawful for a person to meet a lower price offered by a competitor. 
I realize that some have suggested that the meeting-competition defense should 
be applicable only to a seller meeting an illegal price of a competitor. In the 
1949 congressional debates on this subject, Congressman Willis vigorously op- 
posed a construction of a then pending bill to this effect. His argument, in effect, 
was that if a seller could get one of his competitors to violate the law, he could 
then grant otherwise illegal prices to his customers. The point that I seek 
to make here is that, under the Supreme Court’s interpretation of the statute, 
the customer gets only a price that is already lawfully available to him—and 
I should not think the identity of the supplier filling the order could itself affect 
competition. But to apply the other construction would be to permit sellers to 
make price reductions to buyers that were not otherwise lawfully available to, 
or from, anyone. 

11. (a) I would not urge that anything justifies violating the law; but as I 
have indicated earlier, meeting a price already lawfully available to a customer 
is not a violation of law when done within the limits prescribed by the statute. 

(b) Similarly, I would not suggest that one be permitted to violate the law 
to obtain new customers ; but I do not think that the requirements of a vigorously 
competitive economy should make a conclusive distinction on the basis of whether 
the seller is competing to retain a customer or to obtain a fair opportunity to 
sell a new customer. 

12. It is my understanding that section 3 has for its primary purpose giving 
buyers freedom of choice as te suppliers and giving all sellers a fair opportunity 
to compete for the business of buyers. I do not think that its purpose, other than 
to keep the channels of competition free, was necessarily to channel business to 
the seller with the lowest price, particularly when the buyer preferred to do 
business with someone else. 

13. I have consistently expressed the view that a seller of a widely advertised 
product, with a high degree of consumer acceptance, is not in good faith in meeting 
a lower price of a competitor whose product is not known and is without public 
acceptance. It is difficult to conceive of a case in which the seller of a product 
with a high degree of consumer acceptance would actually be threatened with 
the loss of a customer by a competitor offering an unknown product at a slightly 
lower price. I think you will find, whether we are talking about gasoline, 
Kleenex, cigarettes, or cosmetics, that there is always a differential between the 
price of the product with the consumer acceptance as against the product without 
consumer acceptance. When this differential gets out of line the branded 
product will lose business to the unknown product, but I do not believe section 
2 (b) permits a seller to reduce his price beyond that necessary to maintain a 
normal differential or relationship between these products, considering all of 
the competitive necessities of the specific market. 

14. (a) See answer to question 13. 

(b) I certainly do not believe that the Federal Trade Commission should set 
up a rating system. This is inconsistent with the basic premises of our competi- 
tive economy. I would agree that consumer acceptance can and does change. 
The new marketer with an unknown product may, through advertising and good 
performance, achieve public acceptance equal or superior to that of the old-line 
company. Most antitrust problems present economic issues. The requirement 
that the court, or the Commission, determine the seller’s good faith with respect 
to the extent of its price reduction is no different than the competitive problems 
that courts and the Commission face every day in determining whether given 
acts constitutes a tendency toward monopoly, whether an agreement is in re- 
straint of trade, whether advertisements are false and misleading, whether a 
substantial volume of trade is foreclosed, ete. 

15. Certainly no seller is entitled to any share of any customer’s business: 
but I am not sure that I understand the question. A supplier may have all of 
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the business of a customer. A competitor may offer a lower price and the cus- 
tomer may tell the initial supplier that he is going to give at least half of the 
business to the low-priced seller, but that the initial seller may retain half of the 
business if he is willing to meet the lower price. Or a buyer may have three 
sources of supply. A seller with whom he has not previously done business may 
offer him a lower price. Two of the initial suppliers may elect to meet the lower 
price, while the third may decline to do so and the buyer may give that one-third 
of his business to the new seller. I do not see any problem here. 

You are probably familiar with the decision of the Court of Appeals for the 
Second Circuit in the Standard Brands case,.which discussed this question. 

16. (a) The Supreme Court decision did not refer to costs. 

(b) I know of nothing in the Robinson-Patman Act that relates to sales below 
cost. As you know, the costs of different sellers vary. The act does not purport 
to make any below cost sale unlawful when it is made available to all customers. 

The original Clayton Act appeared primarily to be concerned with competition 
among sellers, and in the early 1920’s the second circuit, in the Mennen and Na- 
tional Biscuit cases, held that it was restricted to seller competition. 

However, in the late 1920’s the Supreme Court held, in the Van Camp case, 
that the original Clayton Act also applied to buyer competition. 

17. The old Clayton Act permitted a price reduction to “meet competition.” 
This meant that a seller might reduce his price to meet the better service, or the 
better quality, or the increased consumer acceptance of his competitor. The 
Robinson-Patman amendment narrowed the defense to the right merely to meet 
a lower price being offered by a competitor. If we are to maintain a competitive 
economy, I do not see any alternative than to preserve this right. Let me illus- 
trate with one example: Assume a large number of sellers distributed their prod- 
uct throughout much of the United States and all of them marketed in the heavy 
populated east coast market. Assume that one local seller marketing only in 
New York decided to capture a monopoly of the attractive New York market with 
7 million consumers. He would temporarily reduce his price until he had driven 
all competitors from the market, because they could not meet that price, then he 
would be free to raise his price to almost any level. He could even sell at a loss 
until he had driven the others out. Concerns do not readily sell in a market un- 
less they can maintain sales offices there and continue to. service customers in the 
market. It is not feasible for a firm to go in and out of a market with changing 
prices. If a company is to be established in a market it must be able to meet the 
going price in that market at all times. Drive a concern out of the market, cause 
it to close its local sales office, and perhaps sell its local warehouse, and it will 
not readily return. 

18. I was a member of the distribution work group of the Attorney General’s 
National Committee To Study the Antitrust Laws. There were eight people in the 
work group, each of whom participated in drafting the original chapter. However, 
many subsequent revisions were made after the product had been submitted to 
the full committee. 

19. Not having been the author of the quoted sentences, I am unable to tell 
you the reason for the specific words referred to. My own feeling is that in a com- 
petitive economy there are certain practices, such as conspiracies to fix prices, 
that are necessarily unlawful per se. On the other hand, I do not believe we can 
have a competitive economy with per se rules applied to all pricing conduct of in- 
dividual sellers. I would assume that the words to which you refer were included 
to permit testing the questioned practices to determine whether they promoted or 
impeded the maintenance of a competitive economy. 

20. As I indicated earlier, the Robinson-Patman Act test is not as severe as 
the Sherman Act test. I believe that all that was intended by the quoted phrase 
was that the Clayton Act, as amended, would thus conform to the aims, that is 
the competitive objectives, of the Sherman Act. In other words they both move 
in same directions and not at cross purposes. 

21. I would not agree that this was true. In the situation that you generalize, 
I would assume that the sellers would have equal opportunity to make the sale 
if they were selling comparable goods of comparable public acceptance at the 
same price. The advantage, if any, would be with the local seller who would be 
in a position to render better service to the buyer. I would assume that all things 
being equal, a buyer would prefer to deal with the nearest supplier; but what a 
buyer seeks most to guard against is being coerced into dealing with any particu- 
lar supplier. 

22. I do not believe that section 3 is in conflict with the Sherman Act. The 
basic purpose of the Sherman Act is to avoid unreasonable restraints on free 
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competition. Section 3 also is aimed at eliminating such restraints. But to per- 
mit sellers to engage in price competition on equal terms with their competitors is 
to promote and not to restrain competition. On the other hand, competition is in 
fact restrained by requiring a seller to have a rigid price structure throughout the 
United States, particularly when it denies him any opportunity to be competitive 
in individual price situations in individual markets. 

23. The phrase “meeting competition” is not infrequently used as a short de- 
scription for the good faith meeting of an equally low price of a competitor. I 
assume the quoted words were intended to describe the defense made out by the 
present statute. The distinction is that the old section 2 permitted, as described 
above, a general meeting of competition, while the amended statute is limited 
to meeting the lower price offered by the competitor. 

24. I believe that in deference to the Senator, I should not comment on your 
quotation. 

Yours very truly, 
WILLIAM SIMON. 


The CuarrmMan. There will be placed in the record at this point a 
statement of the National Candy Wholesalers Association, Inc.; a 
statement of the National Association of Manufacturers; a statement 
of the Antimonopoly Committee of the Automotive Service Industry; 
and a statement of the Florida Automotive Wholesalers Association. 

(The statements referred to are as follows :) 


NATIONAL CANDY WHOLESALERS ASSOCIATION, 
Washington 5, D. C., April 20, 1956. 
The Honorable EMANUEL CELLER, 
Chairman, the Antitrust Subcommittee of the House Committee on the Judici- 
ary, United States Congress, Washington, D.C. 


DEAR CHAIRMAN CELLER: We appreciate the opportunity that has been afforded 
us of placing in the record of your hearings a statement with respect to House 
bill H. R. 11. We would like to reiterate the opinion we gave in the testimony 
before your committee last fall that we believe H. R. 11 is necessary to plug 
the loophole created by the interpretations which are being placed upon the 
Supreme Court’s decision in the Standard Oil of Indiana case relating to “good 
faith meeting of competition.” 

I am not a lawyer and therefore will not attempt to discuss this measure in 
legal terms. I can only say that I believe the law should not permit a seller to 
“meet competition” with discriminatory prices if the result is to destroy compe- 
tition among competing buyers and tends toward creating a monopoly. 

I can well understand how some might feel that a seller would be unfairly 
discriminated against if he were not permitted to meet the lower price of a com- 
petitor regardless of the legality of the price offered. But which is more import- 
ant to the economy: protecting an individual seller; or protecting the rights of 
all the competing buyers? Which will benefit the consumer more? 

As Federal Trade Commissioner William C. Kern declared recently in a letter 
to a Senate committee, “Under the provisions of 8. 11 a seller is still free to 
meet a competitor’s price by nondiscriminatory means. Competitive price attacks 
in any market may be met by a price reduction to all purchasers in the market, 
provided that no primary line injury develops.” 

Furthermore, it would take only one large coercive buyer in a market to lay 
the groundwork for pyramided 2 (a) discriminations under an interpretation 
to which the Supreme Court’s decision is susceptible, namely that the meeting 
of an unlawful price can be a complete defense. 

Take the well-known FTC case against the Automatic Canteen Co. Here was 
an aggressive buyer who apparently was able to persuade one or more “hungry” 
manufacturers to reduce their prices in excess of the due allowances for savings 
in cost. All of the other sellers who subsequently met these prices probably 
could have claimed the “good faith meeting of competition” defense under the 
above interpretation and on this basis might have escaped successful prosecution 
by the Federal Trade Commission. (The subsequent dismissal of all the com- 
plaints against sellers in this case, except one, made unnecessary such a defense. 
The complaints, you recall, were dismissed on a minor technicality. ) 

With the limitations placed upon section 2 (f) of the Robinson-Patman Act by 
the Supreme Court in the Automatic Canteen case, it is not hard for me to visual- 
ize a similar buyer being able to first obtain a low price from one seller and then 
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to pyramid it with hundreds of other sellers. Perhaps in time the first seller and 
the buyer might be found to be in violation of the law. But the damage to this 
particular buyer’s competitors in hundreds of markets will have been magnified 
many times over through the simple “good faith” defense of many other sellers. 

Independent wholesalers and retailers are today facing a life and death struggle 
with the large corporations such as Automatic Canteen Co. and the chain drug 
and chain grocery retailers. The growth of the supermarkets and their increased 
importance in the distribution of confectionery and other foods is an example of 
the problem faced. Supermarkets are big business in the retail field, if for no 
other reason than the required capital investment which makes it almost im- 
possible for the individual retailer to become a supermarket operator. The 
supermarkets, as a rule, buy confectionery directly from the manufacturers, and 
by use of their large purchasing power might well be able to secure extremely 
low prices from one of the many smaller confectionery manufacturers, even though 
such prices are illegal. Having done so, these supermarkets could then pyramid 
their advantages by purchases from hundreds of other confectionery manufac- 
turers who could protect themselves under the “meeting of competition” defense. 

The Automatic Canteen case, which finally came to light many years after the 
discriminatory practices began, is illustrative of the fact that the granting of 
discriminatory prices is secret. That is one of the main problems of enforcement 
of the Robinson-Patman Act. Once the discriminatory prices were finally dis- 
covered, it would take an expensive and time-consuming investigation to try to 
unravel the pyramided violations to determine who was the first offender. Obvi- 
ously, all who were caught might claim the “meeting of competition” defense. It 
would therefore be difficult, to say the least, to effectively enforce section 2 (a) 
of the law in this industry. 

I wish it were possible for me to discuss the legalistic angle of the proposed 
legislation. However, I must leave this to the lawyers. And I believe that one 
of the clearest statements I have read on the importance of H. R. 11 is that from 
which we quoted earlier by Federal Trade Commissioner William C. Kern in a 
letter which he addressed to the Committee on the Judiciary, United States 
Senate, Washington, D. C., on March 1, 1956. I am attaching a copy of this 
letter, which I respectfully urge be included in the record of these hearings if it 
has not previously been inserted. What Commissioner Kern has said here with 
respect to 8. 11, the companion bill to H. R. 11, applies equally to the proposed 
legislation now before your committee, and I commend it to you for your careful 
consideration. 

I want to thank you for the privilege of presenting this statement and urge 
this committee to recommend to the Congress the passage of H. R. 11 to strengthen 
what we have come to recognize as the Magna Carta of small business, the Robin- 
son-Patman Act. 

Respectfully submitted. 

C. M. McMILLan, 


Executive Secretary. 


NATIONAL ASSOCIATION OF MANUFACTURERS, 
Washington 6, D. C., April 20, 1956. 


Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DeaR Mr. CHAIRMAN: In response to your invitation of April 9, 1956, and as 
stated in our reply of April 11, 1956, we are enclosing copies of the association’s 
statement on H. R. 11 and H. R. 8359, bills to amend the Clayton Act. 

I trust that this statement can be included in the record of your subcommittee’s 
hearings on these bills. 

We appreciate the opportunity of presenting the association’s views on these 
proposals and hope that our comments will be of assistance to the committee in 
its deliberations. 

Sincerely, 
LAMBERT H. MILLER, General Counsel. 


STATEMENT OF THE NATIONAL ASSOCIATION OF MANUFACTURERS 


This statement is filed on behalf of the National Association of Manufacturers, 
a voluntary membership corporation with over 20,000 members, small, medium, 
and large, but the majority of which come within generally accepted definitions 
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of “small business.” It is directed primarily to H. R. 11, a bill proposing to 
amend section 2(b) of the Robinson-Patman Act, to provide that the good-faith 
meeting of competition would not be a complete defense to a charge of discrimina- 
tion whenever its effect may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce. In addition, however, we offer cer- 
tain brief comments regarding H. R. 8395, a bill proposing a number of significant 
amendments to sections 3 and 4 of the Clayton Act. 

This associattion has consistently advocated and strongly endorsed adequate 
antitrust legislation and fair and effective enforcement of laws against monopoly 
and restraint of trade in the firm belief that free and open competition provides 
the most positive assurance that the interests of the public will remain para- 
mount. Accordingly, we have an interest in H. R. 11, which for all intents and 
purposes nullifies the good-faith defense and in our view would thereby tend to 
stifle rather than promote competition. 

In this regard, it is the position of the association, as adopted by its board of 
directors in 1954, that: 

“The public interest requires the preservation of effective competition which 
is the basic regulating and directing force in our free economy. It is the inherent 
capacity of free and open competition to provide products to the consuming pub- 
lic at the lowest possible prices. 

“Therefore, it is recommended that the applicable Federal laws be amended 
to assure the freedom of the individual seller to meet price and other forms of 
competition. The individual seller should have the right to determine the pricing 
methods independently in selling his products which he believes economically 
sound and desirable, delivered and otherwise, whether.or not such pricing meth- 
ods are used by a competitor or competitors.” 

H. R. 11, of course, runs counter to the assaciation’s policy position and for 
reasons hereinafter stated, which led to adoption of such position, we oppose 
its enactment. 

The detailed history of the good-faith defense, arising from the Standard Oil 
of Indiana proceeding, has often been related before congressional committees. 
Thus we will review only briefly that background for the sole purpose of providing 
the proper frame of reference for this statement. 

Section 2 (a) of the Robinson-Patman Act makes it unlawful for sellers en- 
gaged in commerce to discriminate in price between different purchasers where 
the effect of such discrimination “may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce.” Under section 2 (b) after 
a prima facie case of price discrimination has been established by the Federal 
Trade Commission, the burden of rebutting it is upon the person charged. That 
section expressly provides, however, that nothing contained therein shall prevent 
a seller from rebutting such a case by showing that his lower price “was made 
in good faith to meet an equally low price of a competitor.” 

The Trade Commission in the Standard Oil of Indiana case ( (1951), 340 U. 8. 
231), contended that the good-faith meeting of competition did not constitute 
a “complete” defense to a price discrimination charge where competitive injury 
occurred. The Supreme Court reversed and held in a 5 to 3 decision that “it is 
a complete defense to a charge of price discrimination for the seller to show that 
its price differential has been made in good faith to meet a lawful and equally 
low price of a competitor.” 

It is thus apparent that H. R. 11 would in effect overturn this Supreme Court 
decision and write into law the position of the Trade Commission at the time of 
that decision. It is pertinent to point out that the Commission no longer 
maintains such a view. In fact, in a letter dated June 16, 1953, to the chairman 
of the Senate Judiciary Committee, the Commission not only opposed a Dill, 
S. 1357, identical to H. R. 11 but in addition recommended passage of a bill, 
$8. 1377, which would write the Supreme Court decision into law. 

H. R. 11 provides in effect that meeting the equally low price of a competitor 
would not be a defense to a price discrimination charge, whenever such discrimi- 
nation injures competition. As stated by the Supreme Court in the Indiana 
ease, the good faith defense in such diluted form “would have such little, if 
any applicability as to be practically meaningless.” In this same regard, the 
Trade Commission declared in its June 16, 1953, letter that “As a practical 
matter, this completely nullifies the defense, for it would then never be avail- 
able to any seller, for the Supreme Court has already held that every sub- 
stantial difference in price may injure competition.” 
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There are a number of popular misconceptions as to the meaning of the god 
faith defense as construed by the Supreme Court. It thus seems desiral le 
briefly to review that defense in light of the Indiana decision. 

In the first place, the defense is only available in a situation where a sel er 
lowers his price for the sole purpose of meeting an equally low price of a «m- 
petitor. It most certainly does not permit a seller to discriminate in price 
between his customers for the purpose of driving a competitor out of busin: ss. 
As stated by the Supreme Court, “The defense in subsection (b) now before 
us, is limited to a price reduction made to meet in good faith an equally ow 

price of a competitor.” Continuing, the Court declared that there is “plain 
language and established practice which permits a seller, through section 2 (b), 
to retain a customer by realistically meeting in good faith the price offered 
to that customer, without necessarily changing the seller’s price to its other 
customers.” It is thus apparent that the price reduction to meet a competitor's 
lower price can only be used as a defensive measure and not offensively to gain 
an improper competitive advantage. 

Secondly, the burden of establishing good faith must be borne by the seller. 
The Commission is not required to establish lack of good faith. Thus the 
Trade Commission concluded in its June 16, 1953, letter that “It is for the Com- 
mission to decide whether the seller has proved that he acted in good faith. 
The Commission does not have to prove the seller‘s bad faith”. The Supreme 
Court, in the Indiana case, quoted with approval its statement in the Staley 
ease (324 U.S. 746 (1945) ), where it reasoned that: 

“We agree with the Commission that the statute at least requires the seller, 
who has knowingly discriminated in price, to show the existence of facts which 
would lead a reasonable and prudent person to believe that the granting of a 
lower price would in fact meet the equally low price.” 

The effect of passage of H. R. 11 is aptly stated by the Supreme Court in 
describing what would happen to a seller where the good-faith defense was not 
available. Thus it observed : 

“There is nothing to show a congressional purpose * * * to compel the seller 
to choose only between ruinously cutting its prices to all its customers to match 
the price offered to one, or refusing to meet the competition and then ruinously 
raising its prices to its remaining customers.” 

It should also be emphasized that the Indiana decision has not created the 
crippling effects on competition which had been predicted. Quite the opposite, 
the General Counsel of the Trade Commission reveals that the Commission has 
issued an order to cease and desist in every case reaching it, in which the meet- 
ing-competition defense was raised. In other words, not one seller has succeeded 
in justifying a challenged price discrimination under section 2 (b) before the 
Commission. It is thus apparent that the alleged urgent need for this type of 
legislation to protect sellers from destruction is mere fiction. 

In addition, it is our opinion that enactment of H. R. 11 would in fact hamper 
small-business men in their attempts to compete effectively and efficiently. A 
seller must be free to go into markets and sell his products at the prevailing 
local price. Yet, H. R. 11 would apparently deprive him of this freedom. By 
the same token a seller must, in order to survive, be permitted to lower his price 
in order to meet prices offered to his customers by a competitor establishing a 
new plant in his area. In doing so he is merely giving the customer a price 
which is already available to him. This practice, the Trade Commission has 
stated, “is not only indispensable to a competitive economy, to the protection of 
consumers, but it is an essential armament for small-business men in their efforts 
to hold as well as develop their share of the market. The retailer and whole- 
saler, more than any other types of sellers, must be quickly responsive to com- 
petitive pricing.” 

In our judgment, no business can compete actively and vigorously if its efforts 
to meet competition are to be judged, after the fact as proposed by H. R. 11, on 
the basis of whether or not some competition has been injured only to the extent 
of having his price met by a competitor. It seems to us that this would result 
in a series of local monopolies, with all their resultant evils rather than a dy- 
namie economy as contemplated by the antitrust laws and our free-enterprise 
system. 

In view of the foregoing, we urge that unfavorable action be taken by the 


committee on H. R.11. We do, however, recommend that the good-faith defense- 


should be made absolute. Thus we support the principle embodied in H. R. 
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4824 and §S. 780, which are designed to write into statutory form the interpreta- 
tion placed on section 2(b) by the Supreme Court in the Indiana decision. 

It is regretted that time did not permit us to undertake a detailed study of 
the many ramifications of H. R. 8395, on which hearings are to be held at the 
same time as those on H. R.11. It is apparent, however, that H. R. 8395 would 
make numerous far-reaching substantive and procedural changes in sections 
3 and 4 of the Clayton Act relating to exclusive dealing arrangements and 
private antitrust treble-damage actions. In addition to proposing new and 
somewhat novel concepts of judicial procedure, the bill would attempt to write 
into statutory law the Supreme Courts controversial decision in the Standard 
Stations case (Standard Oil of California v. U. 8., 337 U. 8. 298 (1949), the 
rationale of which is not altogether clear. 

In the Standard Stations decision, the Supreme Court held that certain ex- 
clusive contracts between the company and service-station dealers violated sec- 
tion 3 of the Clayton Act because competition was foreclosed in a substantial 
share of the line of commerce affected. In a dissent, Justice Jackson observed 
that the courts refusal to examine the economic consequence of the contracts 
was in substance a holding that exclusive agreements are illegal per se where 
the amount of commerce involved is not insubstantial. The Supreme Court’s 
so-called quantitative substantiality test has been followed by a United States 
court of appeals, but has been rejected in several holdings of the Federal Trade 
Commission. 

This brief background serves to emphasize the uncertainties created by that 
opinion and certainly raises questions as to the wisdom of adopting the Supreme 
Court’s ruling as a model for legislative enactment. Despite this uncertainty, 
however, some progress has been made by the courts and the Trade Commission 
toward establishing standards to guide businessmen in their good-faith attempts 
to comply with section 3. We feel, however, that such progress may be nullified 
by enactment of H. R. 8395 because of uncertain, undefined, and vague phrase- 
ology therein, which might require countless years of litigation in order to de- 
fine its boundaries. 


APRIL 19, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Deak CONGRESSMAN CELLER: The writer is chairman of the Antimonopoly 
Committee of the automotive service industry, which is an industrywide com- 
mittee formulated for the purpose of combating and eliminating coercive selling 
and monopolistic practices in the automotive service industry. 

My business connection is vice president of the Maremont Automotive Products 
Co. and president of Accurate Parts Manufacturing Co. a subsidiary of Mare- 
mont Automotive Products Co. These companies manufacture mufflers and 
clutches for replacement service in all motor vehicles. 

I am grateful to your committee’s counsel, Mr. Herb Maletz, for agreeing to 
permit me to submit a statement for inclusion in the printed proceedings of the 
hearings now being conducted by your committee. 

Accompanying this letter are copies of my statement for members of your 
committee and additional copies for the press. 

Thank you for your courtesy in this matter. 

Very sincerely yours, 
Tra SAKs. 


STATEMENT OF THE ANTIMONOPOLY COMMITTEE OF THE AUTOMOTIVE SERVICE 
INDUSTRY 


My name is Ira Saks of Cleveland, Ohio. I am vice president of the Maremont 
Automotive Products Co. and president of Accurate Parts Manufacturing Co., a 
subsidiary of Maremont Automotive Products Co. These companies manufac- 
ture muffiers and clutches for replacement service in all motor vehicles. 

I am also chairman of the Antimonopoly Committee of the automotive service 
industry, which is an industry-wide committee formulated for the purpose of 
combating and eliminating coercive selling and monopolistic practices in the 
automotive service industry. 

At this time I believe that it would be advisable for me to define the term, 
“automotive service industry.” This is the part of the automotive industry 
that is concerned entirely with the servicing and maintaining of automotive 
vehicles and not with the manufacture of new vehicles. 
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I am therefore speaking primarily for the automotive service industry, since 
I have been in it for over 35 years and have acquired some experience as to the 
operation of this industry. 

For many years the automotive service industry operated under a well de- 
veloped system of coercive selling by the car and truck manufacturers as well 
as by the major oil companies. 

While this system of coercion was started long before World War II, it be- 
came most effective after the war when car dealerships became very valuable 
and very profitable franchises because of the scarcity of cars in relation to the 
demand, and car dealers were ready and willing to do anything the zone man- 
ager of the car factory asked for in order to get his share, or more, of cars 
from the factory. 

This system of coercion is a simple procedure whereby the field supervisory 
personnel of the car factories contacting their respective car dealers insist that 
all parts, accessories and supplies, either for their own use in their service shops 
or for resale to the trade, must be purchased from the car factories. 

Likewise, the major oil companies through their field supervisory personnel 
insist that all accessories and supplies (known as TBA lines), should be pur- 
chased by the independent filling station or the leased filling station operators 
from the oil company only. 

This system of coercion is quite effective because it is seldom used openly, 
but instead it is practiced and applied by insinuations and veiled threats of 
being deprived of certain valuable services or of the complete loss of the fran- 
chise by the respective car dealers or filling station operators. 

The result of this system of coercion is that when a wholesaler’s or independent 
manufacturer’s salesman calls on a car dealer in an effort to sell him parts or 
accessories which the car dealer needs and uses every day, the salesman is 
either told frankly that he cannot buy these parts or accessories from him because 
the car factory insists that he buy this merchandise from the car factory and 
nowhere else, or he gets some sort of lame excuse, but no orders. This, in spite 
of the fact that the car dealers know that there are many advantages in buying 
much of their requirements from the local wholesalers—such advantages as, 
quick availability, delivery service, reduction of inventory, cash discounts and 
many others. 

Even more tragic is the fact that the very people who are being coerced into 
doing things against their own free will, against their own best judgment, and 
against their own best interests, are likewise automatically and simultaneously 
muzzled. They will not admit that they are being coerced for fear of reprisals 
from the car factory supervisors with regard to shipments of cars or other coop- 
erative items the car dealer may be entitled to, or the complete loss of their 
franchise. 

CEASE AND DESIST ORDER ISSUED 


As far back as 1941, after many complaints by the independent automotive 
service industry, and after many hearings and volumes of testimony, the Federal 
Trade Commission issued a formal cease and desist order against the General 
Motors Corp., ordering General Motors to stop coercing their car dealers to buy 
supplies and accessories only from General Motors to the exclusion of anyone 
else. This cease and desist order went into great length and detail in telling 
General Motors specifically that they could not cancel a car dealer’s franchise or 
curtail his proper allotment of cars if he did not buy parts, supplies, and acces- 
sories from them. 

But all that this cease and desist order has actually accomplished was to 
force General Motors to eliminate a specific clause from their franchise contract 
which specifically stated that the car dealer must buy his parts, supplies and 
accessories from General Motors. When interested individuals and association 
representatives of the independent automotive service industry asked the Federal 
Trade Commission why they do not enforce this cease and desist order against 
General Motors, it was frankly stated that they could not secure proper and 
sufficient evidence of these coercive practices because the people who were being 
coerced were muzzled and wouldn’t make the necessary formal complaints or 
supply the detailed evidence of such coercion. 

The net result is that car dealers buy a relatively very small percentage of 
their requirements of parts, accessories, and supplies from the local independ- 
ent wholesalers, and this small percentage that they do buy consists very largely 
of emergency items that they have run out of, or items that the car factory is 
not shipping at the moment, or items that the car factory is not supplying. These 
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same facts also apply to the filling station operators, both leased as well as 
independently owned. 

This is a particularly sad state of affairs for independent wholesalers and the 
independent manufacturers when you consider that some fifty-thousand-odd 
automobile and truck dealers do by far the greatest percentage of the total 
major automotive maintenance service work that the sixty-million-odd cars and 
trucks in the United States require. 

During recent hearings of certain congressional committees, both of the House 
and of the Senate, quite a number of car dealers and filling-station operators have 
given ample testimony to the effect that both car manufacturers and oil com- 
panies through their field personnel are applying a great deal of pressure and 
coercion in forcing these car dealers and filling station operators to purchase 
their various merchandise requirements from them rather than through local 
wholesaling channels. This applies not only to the purchase of replacement parts 
and accessories but also applies to the purchase of such supplies as antifreeze, 
undercoating, and many other items. 

In conclusion may I say that I am not a lawyer and am therefore not in a 
position to discuss the technical language of this proposed bill known as H. R. 
8395, but I do desire to point out to this congressional committee the seriousness 
of the problem that the automotive service industry has had to contend with for 
many years and this problem is getting worse from year to year which is evi- 
denced by the concentration of the business of this tremendously growing indus- 
try into the hands of fewer and fewer firms at the expense and to the detri- 
ment of small business. It is not at all an exaggeration to say that the auto- 
motive service industry is pinning its hope on the United States Congress to 
enact such laws that will restore a free and open market in our industry with 
equal opportunity for all to compete fairly and openly for the business available 
and thus preserve our cherished system of free enterprise. 


STATEMENT OF CHARLES H. Davis, EXECUTIVE SECRETARY OF THE FLORIDA 
AUTOMOTIVE WHOLESALERS ASSOCIATION 


Mr. Chairman and members of the committee, my name is Charles H 
Davis. I am executive secretary of the Florida Automotive Wholesalers Associ- 
ation, Inc., with offices in Orlando, Fla., Post Office Box 1584. The member- 
ship of Florida Automotive Wholesalers Association is composed of independent 
wholesalers of automotive replacement parts, supplies and equipment—distrib- 
uting to garages, service stations, fleet accounts, and automobile dealers. 

I come before you today without a barrage of statistics and sworn state- 
ments; although I confess the temptation to do so was great indeed. Various 
House subcommittees already have done a good job of fact collecting, however ; so 
there would be no point in my carrying coals to Newcastle. Accordingly, I seek 
your indulgence to permit me to epitomize some of the sinister influences at work 
in the general field or trade relations you are exploring. 

My remarks may sound academic. They probably are academic. Very likely 
I will say nothing not already known to you. Nevertheless I am persuaded to 
make these observations, without apology, because I feel that to present them 
at this time may enable all of us to maintain proper perspectives. 

Gentlemen, today is zero hour for the independent—wholesaler and retailer 
alike. It is a solemn and agonizing hour. Thousands of small-business men all 
over the Nation are waiting tensely to learn the fate of H. R. 8395. Many of us 
firmly believe that these proposed amendments to the Clayton Act may prove 
the last hope for survival of America’s “forgotten man”—the independent. 

The creation last year of the House Select Committee on Small Business re- 
vived our hope that, at long last, we might find relief from some of our problems. 
(Right here is a timely opportunity to express our appreciation of your obviously 
sincere attempts to dig out facts, as exemplified by the work of your various sub- 
committees, particularly subcommittee No. 5 which we have seen in action.) 

At risk of bordering on the melodramatic, we declare our profound conviction 
that independent business either must be freed from the yoke of monopolistic 
oppression or else left to perish in the shambles of what once was free and open 
and fair competition. Whether you gentlemen yet realize it or not, the death 
rattle already is gurgling in the throats of thousands of small-business men: and 
death itself will come as surely as night follows day unless existing statutes 
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are strengthened so as to enable small business to face up fearlessly to the threats 

of unrestrained big business. 

AS Seamer for a favorable report on H. R. 8395, we wish to emphasize two 
points: 

First: We have no quarrel with big business, as such. Business must be big 
to operate railroads, to build highways and the vehicles to roll over those high- 
ways—to turn out the machines of war and peace alike. We condemn only the 
unfair competition of certain segments of big business—ruthless competition 
which has strangled the profit structure of the independent automotive whole- 
Saling industry until it is approaching the vanishing point. 

We are qualified to speak only for the automotive wholesaling industry, 
although it is our understanding that the hardware wholesaler’s experience 
parallels our own. Nevertheless we submit the following distressing picture of 
what has been harassing the Nation’s automotive wholesalers in the past few 
years. These figures represent the averages of reporting members of the Motor 
and Equipment Wholesalers Association. They are approximately the same 
as the statistics released by National Standard Parts Association. These profit 
shrinkages also reflect the experience of the members of Florida Automotive 
Wholesalers Association. 


Net profits before income taxes— 
1950. 


1 Estimated. 


We don’t need a slide rule to tell us that this trend is rapidly pushing the inde- 
pendent automotive wholesaler to the very brink of disaster. 

What has brought this about? Simply this: the independent wholesaler has 
been caught between the upper and nether millstones of a vicious squeeze play 
that is costing him two of his most substantial markets—the automobile dealer 
trade and the filling-station business. 

This squeeze play is being engineered by two powerful groups: certain motor 
vehicle manufacturers on the one hand and the major oil and tire companies 
on the other. 

Contrast the dwindling profits in the table above against the steadily rising 
profits ranning into multiplied millions as reported by certain big-business monop- 
olies. One cannot scan this study in opposites without realizing that the inde- 
pendent segment of the automotive aftermarket faces early extinction unless 
we can curb the factors responsible therefor. 

Second: The channels of free and independent distribution must be kept open 
if the best interests of everyone in commerce are to be served. It is important 
that we do not lose sight of this fact: the orderly flow of manufactured goods 
through independent wholesalers to retailers to consumer is the principal reason 
for the bigness of big business. That is the factor that has insured the constancy 
of a decent profit structure to all—manufacturer, wholesaler, and retailer, to say 
nothing of its impact on the high standard of living enjoyed by the consuming 
public. 

As has been so tritely quoted many times: “Competition is the life of trade.” 
But it must be fair and clean competition. Inevitable injuries to manufacturer 
and distributor alike follow in the wake of unfair competition, which is the 
hallmark of coercion, monopoly, and discrimination. 

Appeals for fair play and freedom of choice in trade are not confined only to 
this year of our Lord, 1956. They have been echoing through the Halls of Con- 
gress since the days of reconstruction. 

Permit us to recapitulate. 

Seven decades ago the Interstate Commerce Commission Act of 1887 was en- 
acted to destroy monopoly by the railroads through freight rate discriminations 
to favored shippers in different sections of the country. That particular legisla- 
tion, however, spotlighted the guilt of a single industry only. 

But the realm of general business also was stained with the sins of combines 
and trusts and monopolies in those early days—and in 1890 the Sherman antitrust 
law was fathered. 

Comprehensive as the Sherman Act was considered at the time, it was not long 
before the unscrupulous discovered therein loopholes and escape channels where- 
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by they could circumvent the penalties of violation. Thus in 1914 it was found 
necessary to create the Clayton Act, designed to prohibit specific practices of 
discrimination. 

Shortcomings in the Clayton Act soon began to be in evidence. Notably, it 
was “too restrictive in requiring a showing of general injury to competitive con- 
ditions * * * whereas the more immediate concern is in injury to the competitor 
victimized by the discrimination.” 

The foregoing quotes are taken from a report of the House Judiciary Com- 
mittee in 1936 when it was considering the provisions of the Robinson-Patman 
Act. That observation could be restated today with equal pertinence. 

We have called to mind briefly this evolution of related legislation during the 
past 70 years to emphasize the fact that continued revisions of our antitrust laws 
have been necessary to forestall the constant evasions of would-be violators under 
changing competitive conditions. 

Here, in this record of legislative revisions, if nowhere else, is prima facie 
evidence of the need for further strengthening the present codes; for during all 
these years, in spite of sincere congressional efforts, big business has kept bulking 
bigger and bigger—small business shrinking smaller! 

Government subsidies of various industries in periods of distress; recognition 
of the right of labor to organize itself against alleged inequities and oppression ; 
social security ; aid to distressed foreign peoples—all those are commendable acts 
of a solicitous Federal Government. We have faith that that same Government 
will show no hesitancy in coming to the succor of one of the most important seg- 
ments of our Nation’s economy represented in the automotive aftermarket—the 
industry primarily responsible for keeping the Nation’s transportation rolling. 

It is our conviction that the relief vouchsafed to small business through the 
provisions of H. R. 8395 will serve the ultimate ends of true justice and will go 
far toward preserving the sacred heritage of fair play which is the American 
way of life. 

On behalf of the Automotive Wholesaling Industry of Florida and our brethren 
all over the land, and in common with all independent businessmen, we pray that 
H. R. 8395 will be reported out of committee with unanimous favorable en- 
dorsement. 

Thank you for your indulgence. 


The CuarrMan. Our next witness is R. H. Rowe of the United 
States Wholesale Grocers’ Association. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION 


Mr. Rowe. Mr. Chairman I appreciate your invitation to appear 
before this committee. 

In the interest of time, I will not read my statement in full, but I 
would like to refer to a portion of it. 

We are for H. R. 11 because we think it remedies, in part at least, 
a weakness in the Robinson-Patman Act. The result of that decision 
and the weakness is illustrated, I think, by a statement in the minority 
opinion, which appears on page 2 of my statement. That minority 
opinion says, In part: 


* * * The petitioner [Standard Oil Company of Indiana] asserts that good 
faith meeting of a competitor’s price is a complete defense. The Commission and 
the court of appeals take the opposite position, with which we concur * * * 

* * * Yet adoption of petitioner’s position would permit a seller of nationally 
distributed goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer had first obtained the same low price from a local low-cost producer of 
competitive goods. This is the very type of competition that Congress sought to 
remedy. To permit this would not seem consonant with the other provisions of 
the Robinson-Patman Act, strengthening regulatory powers of the Commission in 
“quantity” sales, special allowances and changing economic conditions. 
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I would like to amplify my comment on that minority opinion just 
briefly. 

This type of discrimination cited in the minority opinion would be 
extremely harmful to the small competitors of the large chain men- 
tioned in the example. In the class of nationally distributed goods, 
come the nationally advertised products of manufacturers who spend 
millions of dollars in advertising and popularizing their products, 
with the result that these nationally advertised products become the 
favorites of a large number of grocery shoppers, such products as 
Maxwell House Coffee, Pet Milk, or Campbell’s Soup. 

The discrimination, that is, in the illustration against the small re- 
tailers would prevent them from successfully competing with the large 
chain on nationally advertised products. Such competition is vital 
to their existence. Window posters, handbills, newspaper advertising 
of special prices on nationally advertised merchandise are an accepted 
way of bringing customers into the store, or, as it is called, increasing 
or maintaining store traffic. 

If the small retailer is unable to compete in this respect to get cus- 
tomers into his store, his business, in these days of prevailing cash 
and carry, is likely to perish. 

Now, the other part of my statement I would like to refer to is the 
comments of Mr. H. B. Teegarden, who Mr. Simon has referred to, 
and who, as our attorney, drew the first draft of what became the Pat- 
man bill in the 74th Congress, first session, and later the Robinson bill, 
in the Senate and still later, with the amendments, the Robinson-Pat- 
man Act. 

We think that the trouble is that the ruling of the Supreme Court 
is against the intent and the legislative history of the Robinson-Pat- 
man Act, as has been discussed here a great deal at this hearing. 

According to our view, the language of section 2 (b) allows the 
defense to rebut a prima facie case made out by evidence of discrimina- 
tion in price, with the Federal Trade Commission then having the 
eer to overcome the rebuttal by further evidence. 

Shortly after the Robinson-Patman Act was enacted, Mr. Teegar- 
den wrote a pamphlet entitled “Analysis of Provisions of Robinson- 
Patman Act,” which our association published and distributed. 

A part of that analysis is entitled “Subsection (b)—Burden of 
Proof.” It has to do with this meeting of competition in good faith 
and the burden of proof. 

I would like, Mr. Chairman, to introduce that in the record. It is 
about two typewritten pages. 

The CuatrmMan. You have our permission. 

(The document referred to is as follows :) 


{Excerpt from “Analysis of Provisions of Robinson-Patman Act” by H. B. Teegarden] 


SUBSECTION (b)—BURDEN oF PROOF 


Courts of law and equity have behind them accumulated centuries of growth 
out of which has evolved a well-recognized body of rules of evidence applicable 
to proceedings before them. Administrative commissions and tribunals, such as 
the Federal Trade Commission, are the comparatively recent creatures of statu- 
tory law, in whose proceedings the rules of evidence are much less certain and 
definite. Apparently on this account Congress has inserted in subsection (b) 
of the bill a provision as to procedure before the Federal Trade Commission upon 
a complaint under this amendment, in which it incorporates so far as is possible 
in such brief statement, the general rules of the common law as they relate to 
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the burden of proof in case one charged with a violation seeks affirmatively to 
justify the acts charged as a violation. In his attempt to meet that burden, the 
seller is permitted to show that “his lower price or the furnishing of services or 
facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a com- 
petitor.” But as explained by Senator Van Nuys, chairman of the Senate con- 
ferees, when the bill was under final debate in the Senate, this proviso “is simply 
a rule of evidence rather than a part of the substantive law.” 

This affirms on the Senate side the view of the House conferees as stated in 
the managers’ report: 

“A provision relating to the question of meeting competition, intended to oper- 
ate only as a rule of evidence in a proceeding before the Federal Trade Commis- 
sion, is included in subsection (b) in the conference text. * * *” 

And as more fully explained by Judge Utterback : 

“In connection with the above rule as to burden of proof, it is also provided 
that a seller may show that his lower price was made in good faith to meet an 
equally low price of a competitor, or that his furnishing of services or facilities 
was made in good faith to meet those furnished by a competitor. It is to be noted, 
however, that this does not set up the meeting of competition as an absolute bar 
to a charge of discrimination under the bill. It merely permits it to be shown 
in evidence. This provision is entirely procedural. It does not determine sub- 
stantive rights, liabilities and duties. They are fixed in the other provisions of 
the bill. It leaves it a question of fact to be determined in each case, whether 
the competition to be met was such as to justify the discrimination given, as one 
lying within the limitations laid down by the bill, and whether the way in which 
the competition was met lies within the latitude allowed by those limitations. 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive dis- 
criminations in violation of the obvious intent of the bill. 

“To illustrate: The House committee hearings showed a discrimination of 15 
cents a box granted by Colgate-Palmolive-Peet Co. on sales of soap to the A. & P. 
chain. Upon a complaint and hearing before the Federal Trade Commission, this 
proviso would permit the Colgate Co. to show in rebuttal evidence, if such were 
the fact, an equally low price made by a local soap manufacturer in Des Moines, 
Iowa, to A. & P.’s retail outlets in that city ; but this would not exonerate it from 
a discrimination granted to A. & P. everywhere, if otherwise in violation of the bill. 

“But the committee hearings show a similar discount of 15 cents a case granted 
by Procter & Gamble to the same chain. If this proviso were construed to permit 
the showing of a competing offer as an absolute bar to liability for discrimination, 
then it would nullify the Act entirely at the very inception of its enforcement; for 
in nearly every case mass buyers receive similar discriminations from competing 
sellers of the same product. One violation of law cannot be permitted to justify 
another. As in any case of self-defense, while the attack against which the 
defense is claimed may be shown in evidence, its competency as a bar depends 
also upon whether it was a legal or illegal attack. A discrimination in violation 
of this bill is in practical effect a commercial bribe to lure the business of the 
favored customer away from the competitor, and if one bribe were permitted to 
justify another, the bill would be futile to achieve its plainly intended purposes.” 

To summarize the above, subsection (b) applies in terms solely to procedure 
before the Federal Trade Commission, and that procedure throws the burden 
of proof upon the accused when attempting to show justification. In doing so, 
he may show that the price discrimination or services or facilities concerned were 
given in good faith to meet those of a competitor, but after such rebuttal, or 
indeed upon cross-examination in the course thereof, it is then open to the com- 
plainant to show additional surrounding facts and cricumstances, such as those 
illustrated above, which may destroy the rebuttal effect of such competition and 
leave the discrimination, services or facilities concerned to stand as an unjustified 
violation of the letter, spirit and purpose of the bill. 


Now, I would like to close by just reading Mr. Teegarden’s sum- 
mary of his statement on the good faith defense and burden of proof. 
He says, in summarizing this part of his analysis that I have intro- 
duced in the record : 


To summarize the above, subsection (b) applies in terms solely to procedure 
before the Federal Trade Commission, and in that procedure throws the burden 
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of proof upon the accused when attempting to show justification. In doing so, 
he may show that the price discrimination or services or facilities concerned were 
given in good faith to meet those of a competitor, but after such rebuttal, or 
indeed up cross-examination in the course thereof, it is then open to the complain- 
ant to show additional surrounding facts and circumstances, such as those 
illustrated above, which may destroy the rebuttal effect of such competition 
and leave the discrimination, services or facilities concerned to stand as an un- 
justified violation of the letter, spirit and purpose of the bill. 


io will close my testimony, with the filing of my statement in 
ll. 

The Cuarrman. Thank you. 

We always value your opinion. You have appeared here a number 
of times, and we always respect and honor you, and we are very glad 
to get your contributions. 

If there are any other documents you want to submit for the record, 
you may do so. 

Mr. Rowe. I believe I would like to submit Mr. Teegarden’s state- 
ment about the two injuries to competition. 

The Cuarrman. You have that privilege. 

Mr. Rowe. I do not have that with me, but I will copy it off and 
file it for the record. 

The Cuarrman. That is right. 

(The data to be submitted by Mr. Rowe is as follows:) 


Ciixeorpt from “Analysis of Provisions of Robinson-Patman Act” (dated June 20, 1936), 
by H. B. Teegarden, General Counsel, United States Wholesale Grocers’ Association, 
ne.] 


EFFECTS ON COMPETITION 


Again quoting from Judge Utterback’s statement (Judge Utterback was chair- 
man of the House conferees on H. R. 8442, the Robinson-Patman Act) : 

“The discriminations prohibited by this bill are those whose effect may be: 

“1. Substantially to lessen competition in any line of commerce; or, 

“2 To tend to create a monopoly in any line of commerce; or, 

“3. To injure, destroy, or prevent competition : 

“(a) With any person who either grants or knowingly receives the benefit of 
such discriminations ; or, 

“(b) With customers of either of them (i. e., the grantor or grantee). 

“Effects Nos. 1 and 2 above correspond to those required to be shown under the 
old section 2 of the Clayton Act. Generally speaking, they require a showing of 
effect upon competitive conditions generally in the line of commerce and market 
territory concerned, as distinguished from the effect of the discrimination upon 
immediate competition with the grantor or grantee. The difference may be illus- 
trated where a nonresident concern opens a new branch beside a local concern, 
and with the use of discriminatory prices destroys and replaces the local concern 
as the competitor in the local field. Competition in the local field generally has 
not been lessened, since one competitor has been replaced by another; but com- 
petition with the grantor of the discrimination has been destroyed. The present 
bill is, therefore, less rigorous in its provisions as to the effect required to be 
shown in order to bring a given discrimination within its prohibitions.” 

To explain further: The discrimination, or course of discriminations, may con- 
ceivably be of such gradual and insidious character that, while no substantial 
direct effect can be shown upon specific competition, the gradual lessening of 
competition or promotion of monopoly in the trade or market generally may be 
discerned as an inevitable or probable consequence. On the other hand, the 
discrimination may be such that no such general effect can be demonstrated, 
yet the effect upon specific competition is pronounced or even disastrous. In 
either case, the showing of effect as required by this bill is satisfied. In still 
further illustration of effect No. 3: Suppose that Manufacturers A, B, and C are 
each selling to Wholesalers X, Y, and Z, and also to Chains N, O, and P. Whole- 
salers X, Y, and Z, in turn, are selling to independent retailers who sell to con- 
sumers in competition with Chains N, O, and P. 
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[Excerpt from Analysis Provisions of Robinson-Patman Act] 


Suppose then that Manufacturer A grants a discrimination in price, in excess 
of the limits permitted by this bill, to Chain N, who is by reason thereof : 

1. Induced to withdraw a large part of its purchases from Manufacturers B 
and C and place them with Manufacturer A ; and also— 

2. Enabled to resell the goods purchased from Manufacturer A to its consumer 
customers in competition with the independent retailer customers of Wholesalers 
X, Y, and Z, at prices which those retailers cannot meet. 

That discrimination is therefore preventing, injuring or destroying competion: 

1. By Manufacturers B and C, with Manufacturer A, the person who granted 
the discrimination. 

2. By Chains O and P, as well as by independent retailer customers of Whole- 
salers X, Y, and Z, with Chain N, the person receiving the benefit of the discrimi- 
nation, and also, in this case, a customer of the person granting the discrimina- 
tion (Manufacturer A). 

Suppose, on the other hand, Manufacturer B were to grant a prohibited dis- 
crimination to Wholesaler X, which in its result: 

1. Induces X to shift substantial blocks of his purchases from Manufacturers 
A and C to Manufacturer B; and also 

2. Enables X to sell such goods to his independent retailer customers at prices 
which enable them in turn to sell the same to the consuming public at prices 
with which neither Chains N, O, and P, nor the independent retailer customers 
of Wholesalers Y and Z can compete. 

Such a discrimination therefore destroys, injures or prevents competition : 

1. By Manufacturers A and C, with Manufacturer B, the grantor of the 
discrimination. 

2. By Wholesalers Y and Z, with Wholesaler X, the person receiving the bene- 
fit of the discrimination. 

3. By Chains N, O, and P, with the independent retailers who are customers 
of the grantee, Wholesaler X. 

4. By Wholesalers Y and Z, with Wholesaler X, a customer of the grantor, 
Manufacturer B. 

As to the effect of the word “knowingly,” in the phrase “where the effect of 
such discrimination may be substantially to * * * prevent competition with any 
person who either grants or knowingly receives the benefit of such discrimina- 
tion,” this is explained in the statement of the House Managers accompanying 
the House conference report as follows: 

“The word ‘knowingly’ appears in the Senate amendment immediately hefore 
the words ‘receives the benefit of such discrimination.” The House conferees 
accepted this statement. Its purpose is to exempt from the meaning of the sur- 
rounding clause those who incidentally receive discriminatory prices in the rou- 
tine course of business without special solicitation, negotiation, or other arrange- 
ment for them on the part of the buyer or seller, and who are therefore not justly 
chargeable with knowledge that they are receiving the benefit of such 
discrimination.” 


Mr. Rowe. Thank you. 
(The prepared statement of Mr. Rowe, in full, is as follows :) 


TESTIMONY OF R. H. Rowe, VIcE PRESIDENT AND SECRETARY UNITED STATES 
WHOLESALE GROCERS’ ASSOCIATION 


My name is R. H. Rowe. I am vice president and secretary of the United 
States Wholesale Grocers’ Association, a national trade organization of inde- 
pendent wholesale food and grocery distributors, with headquarters in Washing- 
ton, D. C. 

Our plea to this committee is that it recommend legislation to cure at least in 
major part a weakness or mend a defect now existing in the Robinson-Patman 
Act. 

The flaw does not stem from the language of the act itself but stems, in our 
view, from the mistaken interpretation of the law presented in the majority 
opinion of the Supreme Court in the Indiana Standard Oil case. 

Since the passage of the Sherman Act in 1890, there has been a progressive 
development of the body of the antitrust laws—the Clayton and Federal Trade 
Commission Acts in 1914 and the Robinson-Patman amendment to the Clayton 
Act in 1936. 
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Each of these subsequent acts added some element of strength or coverage to 
the antitrust laws. Whenever Congress has spoken on this subject it has been 
for stronger and more inclusive antitrust enactments. 


RESULT OF SUPREME COURT DECISION 


But when the Supreme Court acted in the Indiana Standard Oil case, we think 
it gave a setback to a segment of this progressive movement, it undid a part of 
what Congress had decreed. 

It seriously weakened the Robinson-Patman Act, with the rsult. that the ban 
on price discriminations is curtailed in the area of competition-meeting transac- 
tions and in that area price discriminations against certain buyers are permitted 
with consequent price advantages to certain of their competitors. 

The following excerpt from the Court’s opinion shows the situation just out- 
lined : 

“* * * There is, on the other hand, plain language and established practice 
which permits a seller through section 2 (b), to retain a customer by realistical- 
ly meeting in good faith the price offered to that customer, without necessarily 
changing the seller’s price to its other customers. 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reduction may derive a competitive advantage from them * * *” 

It is an astounding thing to us that this could happen to the Robinson-Patman 
Act, that it could be construed to sanction in such instances the kind of price dis- 
criminations that it otherwise undertakes to prevent. 


MINORITY OPINION 


With respect to this anomalous situation the dissenting opinion in the Indiana 
Standard Oil case written by Justice Reed with concurrence of the late Chief 
Justice Vinson and Justice Black says in part: 

“* * * The petitioner [Standard Oil Compnay of Indiana] asserts that good 
faith meeting of a competitor’s price is a complete defense. The Commission and 
the Court of Appeals take the opposite position, with which we concur * * * 

“* * * Yet adoption of petitioner’s position would permit a seller of nationally 
distributed goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer has first obtained the same low price from a local low-cost producer of 
competitive goods. This is the very type of competition that Congress sought 
to remery. To permit this would not seem consonant with the other provisions 
of the Robinson-Patman Act, strengthening regulatory powers of the Commission 
in ‘quantity’ sales, special allowances and changing economic conditions.” 


ONE WAY OF MEETING COMPETITION 


Samuel A. McCain, general counsel of the Corn Products Refining Co., told the 
Senate Judiciary subcommittee on August 25, 1955, that his company lowers its 
price to meet competition but that when it does so, it extends the lower price 
throughout a marketing area and does not restrict the lower price to individual 
oulets. 

Such nondiscriminatory pricing evidently inflicts no hardship on the Corn Prod- 
ucts Co. because it has apparently become the standard practice of that company. 

But the point here is that this company as well as all other companies in similar 
instances could charge a higher price to its other customers than it charges the 
favored customer even though its other customers may be in direct competition 
with the favored customer—and its price discrimination would have the blessings 
of the law as construed by the Supreme Conrt. 

Thus in this respect there is something badly out of joint with the act that 
cries for correction. 

WHERE THE TROUBLE LIES 


What is wrong is that the Supreme Court has ruled that the good faith meeting 
of competition is an absolute defense to a charge of price discrimination. 

We think this ruling is not in accord with the intent of the act and its legis- 
lative history. 
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According to our view the language of section 2 (b) allows the defense to rebut 
a prima facie made out by evidence of discrimination in price, with the Federal 
Trade Commission then having the opportunity to overcome the rebuttal by fur- 
ther evidence. 
VIEWS OF H. B. TEEGARDEN 


Our attorney at the time, the late H. B. Teegarden, drew the first draft of 
what became the Patman Pll in the 74th Congress, Ist session and later the 
Robinson bill in the Senate, and still later, with amendments, the Robinson- 
Patman Act. He was thoroughly conversant with all stages of this legislation 
through the congressional committees. The original bills, however, contained no 
competition-meeting provision. 

Shortly after the act was passed, Mr. Teegarden wrote a pamphlet entitled 
“Analysis of Provisions of Robinson-Patman Act,” which our association pub- 
lished and distributed. 

A part of Mr. Teegarden’s analysis is headed “Subsection (b)—Burden of 
Proof.” I have a copy here of that part which I would like to introduce in the 
record and then comment on it briefly. 

The upshot of Mr. Teegarden’s discussion of section 2 (b) is to show that both 
the Senate and House conferees considered that the meeting-competition defense 
was intended to operate only as a rule of evidence and not as substantive law. 

‘Mr. Teegarden after quoting extensively from Representative Utterback, chair- 
man of the House conferees, and briefly from Senator Van Nuys, chairman of 
the Senate conferees, summarizes his own account of section 2 (b) as follows: 

“To summarize the above, subsection (b) applies in terms solely to procedure 
before the Federal Trade Commission, and in that procedure throws the burden 
of proof upon the accused when attempting to show justification. In doing so, 
he may show that the price discrimination or services or facilities concerned were 
given in good faith to meet those of a competitor, but after such rebuttal, or 
indeed upon cross-examination in the course thereof, it is then open to the com- 
plainant to show additional surrounding facts and circumstances, such as those il- 
lustrated above, which may destroy the rebuttal effect of such competition and 
leave the discrimination, services or facilities concerned to stand as an unjustified 
violations of the letter, spirit and purpose of the bill.” 

But notwithstanding interpretation of the conferee chairmen, the Supreme 
Court took the meeting-competition defense out of its mere procedural role and 
gave it a commanding role, made it an absolute justification, and this, no matter 
how many competitors of the favored customer may be injured, no matter how 
much competition may be lessened or how great the tendency may be to create a 
monopoly. 

This puts the competition-meeting seller in an overriding position. He is placed 
in a privileged category. In such instance he is in effect licensed to practice price 
discrimination. 

COMMENTS OF COMMISSIONER KERN 


In this connection I quote from the letter, March 1, 1956, of Federal Trade 
Commissioner William C. Kern to the Senate Committee on the Judiciary as fol- 
lows: 

“It would be folly to permit a zeal for preserving an abstract ‘meeting competi- 
tion’ concept to overshadow the main purpose of the Clayton Act, which was to 
outlaw practices leading to unlawful trade restraints or nurturing monopoly. 
That legislation of this kind should contain an exemption which, in the name of 
‘meeting competition in good faith,’ actually lessens competition on the small- 
business level is an inexcusable anomaly calling for the correction offered by S. 11 
[Senate compansion bill to H. R. 11], which would permit the absolute defense 
except where the effect may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce. In my opinion, a complete defense 
should not be granted to discriminatory practices that will suppress competition 
or foster monopoly.” 

CONCLUSION 


And that is exactly in line with the legislation that we are asking this com- 
mittee to approve—let the meeting-competition defense stand as complete justi- 
fication in all other cases, but not where the effect of the discrimination may be 
So great as to substantially lessen competition or tend to create a monopoly. 

Surely there should be no defense to a proven effect of so harmful an extent. 

The decision in the Indiana Standard Oil case was by a very much divided 
Court, in effect by a majority of only one. It has been the subject of wide con- 
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troversy since, by members of the bar, Government officials, Members of Con- 
gress and of vigorous protest by representatives of small business who see the 
welfare and survival of small enterprises jeopardized by this serious loophole in 
the Robinon-Patman Act. 

It is appropriate now that Congress should take a hand and settle the contro- 
versy and satisfy the protest, in a way that will preserve the Robinson-Patman 
Act as a guaranty to all business, large and small, pf equality of opportunity to 
compete. 

Statutory determination of the meaning and scope of the good faith defense 
is preferable to the course of successive interpretations by the courts—a course 
that may further widen the existing breach in the law which now admits dis- 
eriminatory pricing, consequent lessening of competition and the march of 
monopoly. 

We think that the minority opinion of the Court in the Indiana Standard Oil 
case was right, that the majority opinion was wrong and that passage of H. R. 11 
will right the burden of the wrong. 


The CuatrmMan. Now there will be placed in the record a statement 
by Henry B. King, Cooperative Food Distributors of America. 
(The statement referred to is as follows :) 


STATEMENT OF HENRY B. KiNG, Executive Secretary, CooPperaATIVE Foop 
DISTRIBUTORS OF AMERICA 


The Cooperative Food Distributors of America is a national trade association 
representing 96 retailer-owned wholesale food distributors who in turn are owned 
by and operated for the benefit of approximately 27,000 independent retail grocers. 
These stores include local independent chains, supermarkets, superettes, and 
neichbor grocery stores. 

The association is known as CFDA in the trade and is headquartered at 141 
West Jackson Boulevard, Chicago 4, Ill. 

The voting members of CFDA are the managers of the 96 retailer-owned food 
distributors. They are appointed by their retail members and are accountable 
directly to them. 

The retailer-owned industry represents a very substantial factor in the food 
distribution industry. Progressive Grocer Magazine reporting on the 1955 
volume reports that, “Retailer-owned wholesalers make up 19 percent of the 
total number of operating wholesalers, with an average volume of $7,800,000 and 
account for 27 percent of the total national wholesale grocery volume.” In 
addition, “retailer-owned wholesalers are the lowest cost operation with average 
marzins on sales of 4.3 percent in 1955 as compared to average margins of all 
wholesalers of 6.5 percent in the same period. 

CFDA supports H. R. 11 and respectifully urges the favorable action of this 
Committee on the Judiciary. This bill has been unanimously approved by our 
96 retailer-owned wholesale food distributors. The voting managers have acted 
with the advice and approval of their retail members. 

CFDA, its wholesalers and retailers believe strongly in the justice and efficacy 
of the Robinson-Patman Act. This legislation has proven through the years to 
be an important factor toward preserving free competition in wholesale and re- 
tail trade. Prior to the enactment of the Robinson-Patman Act the market was 
plagued with discriminatory practices that placed independent retailers in an 
untenable competitive situation. Discriminatory rebates, deals, allowances, and 
the like offered to or forced by large quantity buyers placed both the ind~pendent 
retailer and the supplier under pressures that unquestionably tended to sub- 
stantially weaken the free competitive market. 

We believe that the 1951 Supreme Court decision in the Standard Oil of Indiana 
case threatens to open the door to a renewal of some of these predatory trade prac- 
tices. H. R. 11 will close this loophole and for that reason CFDA supports its 
enactment. 

Under the ruling of the Standard Oil of Indiana case we believe it possible 
merely by showing that some competitor has made a similar offer to justify a dis- 
crimination in price, service or facility even though the probable effect of such 
discrimination is to injure, destroy or prevent competition with the recipient of 
the discrimination. Such a discrimination can well be the basis for the justifica- 
tion of a series of unfair discriminations and under the meeting competition de- 
fense cannot be prevented. 

Such conditions could seriously weaken the effectiveness of the Robinson- 
Patman Act. H. R. 11 is based on the principle that maintaining the free com- 
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petitive system from injury is superior to an individual right to discriminate 
in meeting competition. 


For these reasons CFDA respectfully urges the approval of H. R. 11 by this 
committee. 
Attached hereto is a list of the members of CFDA, all of whom have approved 


H. R. 11 as well as pertinent material outlining the nature and function of the 
retailer-owned industry. 


COOPERATIVE Foop DISTRIBUTORS OF AMERICA 
MEMBERSHIP LIST 


A. G. Tick Tock Stores, Inc., 1608 East Warren Avenue, Detroit, Mich.; Max 
Steinberg 
Affiliated Foods, Inc., 1437 South Main, Tulsa, Okla. ; Mike Robinowitz 
Albany Wholesale Grocery Co., Inc., 3 Thatcher Street, Albany, N. ¥.; George 
Rengelman 
Allied Grocers Cooperative, Inc., 58 Migeon Avenue, Post Office Box 117, Torring- 
ton, Conn.; E. J. Schwaller 
Allied Grocers Co-op of the Merrimack Valley, Inc., 360 Merrimack Street, Law- 
rence, Mass. ; Peter Ripaldi 
Allied Grocers of Indiana, Inc., 1030 East Ninth Street, Indianapolis, Ind.; 
Richard C. Kovener 
Associated Co-op Grocers Co., 62 Lincoln Street, Worcester, Mass.; Fred H. 
Allaire 
Associated Food Stores, Inc., 1812 South Empire Road, Post Office Box 2430, 
Salt Lake City, Utah ; Donald P. Lloyd 
Branches: 
759 South First Avenue, Pocatello, Idaho; F. C. Gledhill 
Christie Warehouse, 1320 Bozeman Avenue, Helena, Mont.; E. A, 
Hendrickson 
Associated Grocers of Alabama, 114 South Fourteenth Street, Birmingham, Ala.; 
R. J. Snow 
Associated Grocers, 515 East Grant, Post Office Box 511, Phoenix, Ariz.; R. EB. 
Nelson 
Associated Grocers of Colorado, Inc., 1400 West Third Street, Post Office Box 
5528, Terminal Station, Denver, Colo. ; Fred Fishburn 
Branch: 100 South Victoria Street, Pueblo, Colo. 
Associated Grocers, Inc., Post Office Box 2069, Hartford, Conn.; William F. 
Seully 
Associated Grocers Co-op, Inc., Post Office Box 127, Station A, Atlanta, Ga.; 
Jack Maziar 
Associated Grocers, Inc., 725 East 37th Street, Wichita, Kans.; Neil Kottler 
Associated Grocers of Maine, 8 Bangor Street, Augusta, Maine; Arthur Lemay 
Associated Grocers Co-op of the North Shore, Inc., 485 Lafayette Street, Salem, 
Mass. ; William A. Morday, Jr. 
Associated Grocers Co-op, 180-2 Lyman Street, Springfield, Mass.; Robert M. Nix 
Associated Grocers of Eastern Michigan, Inc., 501 West Kearsley Street, Post 
Office Box 448, Flint 1, Mich. ; Russel Bacon 
Associated Grocers, Blooming Prairie, Minn. ; William Thiede 
Associated Grocers, Inc., 2901 South 22d Street, St. Joseph, Mo. ; Leon Rosen 
Associated Grocers Co., Inc., 5030 Berthold Avenue, St. Louis, Mo.; J. C. Conreux 
Associated Grocers of New Hampshire, Inc. 19-25 West Auburn Street, Man- 
chester, N. H.; Henry Turcotte 
Associated Grocers Wholesale Co., 3903 Stickney Avenue, Toledo, Ohio; Daniel 
KE. Mannix 
Associated Grocers of Oklahoma, Inc., 1810 East Jasper, Post Office Box 629, 
Tulsa, Okla.; Raymond Moreland 
Associated Grocers, Inc., Post Office Box 628, Pittsburgh, Pa.; Fred 0. Nelson 
Associated Grocers of Rhode Island, 150 Narragansett Avenue, Post Office Box 
1344, Providence, R. I.; Ralph 8. Haefele 
Associated Grocers of Port Arthur, Inc., Post Office Box 1380, Port Arthur, Tex. ; 
Dan A, Coleman 
Associated Grocers of San Antonio, 416 East Lachappelle, Post Office Box 2680, 
San Antonio, Tex. ; E. W. Hacker 
Associated Grocers Cooperative, 3301 Norfolk Street, Post Office Box 3163, Seattle, 
Wash.; Willard E. Rhodes 
Brean: COl Pront Street, Yakima, Wash. 


77125—56——23 
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Aamodond Grocers Warehouse, Inc., 23d and Water Streets, Wheeling, W. Va. ; 

C. L. Willis 

Associated Grocers, Inc., 445 North Broadway, Milwaukee, Wis.; Tom Billington 

Associated Wholesale Grocers, Inc., 1601 Fairfax Trafficway; Kansas City, 
Kans. ; George H. Meiners 

Branch: 1458 East Chestnut Street, Post Office Box 710, Main Post Office, 
Springfield, Mo.; Kenneth Lea 

Associated Wholesale Grocers of Dallas, Inc., 9001 Ambassador Row, Dallas, 
Tex.; J. D. Simril 

B. W. G. Cooperative Corp., 900 Bailey Avenue, Buffalo, N. Y.; Henry G. Seyfang 

Banner Stores Warehouse, Inc., 109 North Seventh Street, Scranton, Pa.; M. E. 
Rosenzweig 

Bibb Grocery Co., 460 Albert Street, Post Office Box 1366, Macon, Ga.; Joe 
Wootan 

Central Grocers Co-op, Inc., 2101 South Carpenter Street, Chicago, Ill.; William 
A. Cassin 

Central Florida Co-op, Inc., 1224 South Orange Avenue, Ocala, Fla.; H. W. Lively 

Certified Grocers of California, Ltd., 2601 South Eastern Avenue, Los Angeles, 
Calif.; Campbell Stewart 

Certified Grocers of Hawaii, Ltd., 1082 Ala Moana Boulevard, Post Office Box 
1117, Honolulu, Hawaii; C. B. Lemon 

Charlotte Grocers Mutual Corp., Post Office Box 147, Charlotte, N. C.; Clyde B. 
Todd 

Dependable Wholesale Co., Inc., 4910 Irving Street, Post Office Box 1739, Boise, 
Idaho; E. M. Bivens 

District Grocery Stores, Inc., 301 Fourth Street SW., Washington, D. C.; Robert 
Hardy 

Dixie Saving Stores, Inc., Post Office Box 1637, Chattanooga, Tenn.; George 
Berke 

Economy Stores Warehouse, Inc., Oak and Murdock Streets, Johnstown, Pa.; 
R. N. Gary 

Economy Wholesale Grocery Co., 3000 Seventh Avenue, Altoona, Pa.; E. J. Miller 

Economy Wholesale Grocers of Scranton, 320 Mifflin Avenue, Scranton, Pa.; 
Joseph May 

Frankford Grocery Co., Inc., G Street and Erie Avenue, Philadelphia, Pa.; 
Bernhardt Mosler 

Fulton County Wholesale Grocery, Inc., 125 West Fulton Street, Johnstown, 
N. Y.; Edward Oliver 

Grand Rapids Wholesale Grocery Co., 1501-19 Buchanan Avenue SW., Grand 
Rapids, Mich. ; Joseph G. Foy 

Grocers Wholesale Co-op, Inc., 334 Southwest Highth Street, Des Moines, Iowa ; 
R. J. Kasper 

Home acme Wholesale Grocery Co., 140 North Third Street, Chambersburg, 
Pa.; J. R. Hoover 

Hudson Wholesale Grocery Co., Page and Schuyler Avenues, Lyndhurst, N. J.; 
C. A. Rubens 

Huntingdon Grocery Co., Inc., 11th and Susquehanna Avenue, Huntingdon, 
Pa.; W. W. Miller 

In’ependent Grocers Co-op, Inc., 25 East 14th Street, Chattanogoa, Tenn.; 8. O. 
Pope 

suteaneiiod Wholesale Grocers, 2920 Minnesota, Post Office Box 1980, Billings, 
Mont. ; R. F. Howard 

Jamestown Wholesale Grocery Corp., 851 Allen Street, Jamestown, N. Y.; H. F. 
Copeland 

Senne Service Grocers Co-Op, Sunshine Road at Seventh Street, Kansas City 
Kans. ; Louis Segebrecht 

Keystone Wholesale Grocery Co., Inc., 440 North Third Street, Reading, Pa.; C. 
LeRoy Ebersole 

Lake Erie Co-op Grocery Co., 4070 West 150th Street, Cleveland, Ohio; Larry 
Knight 

cauaaine Wholesale Grocery Co., Inc., 231-233 North Shippen Street, Lancaster, 
Pa.; James Hess 

Lehigh Wholesale Grocery Co., Inc., 1135-49 North Plymouth Street, Allentown, 
Pa.; John Adams 

Mahanov Citv Wholesale Grocery Co., Park Place Road, Mahanoy City, Pa.: 
Peter Marchalonis 
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Merchants Consolidated, Ltd., 27 May Street, Winnipeg, Canada; C. H. Sly 

Merchants Grocery Co., Inc., Sandy Township near Falls Creek, Pa.; Frank 
Walls 

Miami Retail Grocers, Inc., 2400 Northwest 23d Street, Miami, Fla.; Tom Smith 

Muskegon Wholesale Company Co-op, 1764 Creston Street, Muskegon, Mich.; 
George I. Lindrup 

Mutual Distributing Co., 1000 Riverside Drive at Broadway, Asheville, N. C.; 
Ear] R. Guss 

Naugatuck Valley Wholesale Grocery Co., Inc., 186 Watertown Avenue, Water- 
bury, Conn.; Thomas O’Dea 

Olean Wholesale Grocery Co-op, Inc., 223 South Barry Street, Olean, N. Y.; E. H. 
Zimmerman 

Panhandle Associated Grocers, 622 North Fairfield Street, Post Office Box 1299, 
Amarillo, Tex. ; Charles McBeath 

Penn Mutual Grocery o., Inc., 10th and Allegheny Avenue, Philadelphia, Pa.; 
Morris Friedman 

Progressive Associated Grocers, Inc., State Route 4, Staunton, Ill.; Otto Schul- 
meister 

Progressive Merchants Association, 21 Railroad Street, Post Office Box 298, 
Lehighton, Pa.; George Freeby 

Quaker City Wholesale Grocery Co., 20th and Hamilton Streets, Philadelphia, 
Pa. ; William Gillespie 

Redman Bros. of Lansing, Inc., 810 South Hosmer, Post Office Box 2019, Lansing, 
Mich.; Henry Fiebig 

Richmond Food Stores, Inc., 2522 Hermitage Road, Post Office Box 1434, Rich- 
mond, Va.; T. W. Kell 

San Francisco Grocery Co., Ltd., 345 Williams Avenue, San Francisco, Calif. ; 
W. W. Halford 

Schenectady Buy-Rite Supply, 1549 Devine Street, Post Office Box 923, Sche- 
nectady, N. Y.; William A. Philo 

Service Grocers Cooperative, 705 Meadow Street, Chicopee, Mass.; A. J. Prince 

South Plains Associated Grocers, Inc., 211 26th Street, Post Office Box 188, 
Lubbock, Tex.; Alfred Allston 

Spartan Grocers, Inc., Post Office Box 3549, Terminal Annex, 4408 Bandini Boule- 
vard, Los Angeles, Calif.; E. G. de Staute 

Sterling Wholesale Corp., 225 North 16th Street, Post Office Box 571, Lebanon, 
Pa.; F. Lewis Reinhold 

Sylvester Co., Inc., 149 East Wilson Street, Madison, Wis.; W. W. Kjeverud 

Tri-State Wholesale Associated Grocers, Post Office Box 3607, Station A, El 
Paso, Tex.; C. E. Pearson 

Tusco Grocers, Inc., 404 North Main Street, Uhrichsville, Ohio; J. Woods Brown 

Twin County Grocers, Inc., 1600 Highway 25, Linden, N. J.; Milton Toppel 

U. R. M. Stores, Inc., East 108 Jackson, Post Office Box 2162, Spokane, Wash. ; 
F. F. Vawter 

United A. G. Stores Co-op, Inc., 7312 Jones Street, Omaha, Nebr.; Tom Camp- 
bell 

United Grocers Co-op Association, Inc., 1117 West Washington Street, Appleton, 
Wis.; L. S. Braun 

United Grocers, Inc., Post Office Box 5807, 6433 South East Lake Road, Port- 
land, Oreg.; Harry Thye 

United National Cooperative, Inc., 360 C Street, South Boston, Mass.; Julius 
Rothstein 

Weona Food Stores, Inc., 670 South Cooper Street, Memphis, Tenn.; Frank Gaia 

West Branch Grocery Co., Inc., 1626 Riverside Drive, South Williamsport, Pa.; 
James J. Early 

White Villa Grocers, Inc., 537 East Pearl Street, Cincinnati, Ohio; E. H. Strubbe 

White Villa Grocers, Inc., 1716 Webster Street, Dayton, Ohio; George F. Wendel 

Wyoming Valley Distributing Co., Inc., 287-301 North Pennsylvania Avenue, 
Wilkes-Barre, Pa.; William A. Dalon 

Yorktowne Wholesale Grocery Co., 600 Arsenal Road, York, Pa.; J. W. Goldberg 


EXECUTIVE HEADQUARTERS 


Cooperative Food Distributors of America, Chicago, Ill., Henry B. King, Execu- 
tive Secretary 

National Retailer-Owned Grocers, Inc., 141 West Jackson Boulevard, Chicago, 
Ill. ; Carl J. Hildebrand, insurance counselor 
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Eastern Division, National Retailer-Owned Grocers, Inc., 370 Lexington Avenue, 
New York, N. Y.; Jerry H. Young! 

Central Retailer-Owned Grocers, Inc., 155 North Wacker Drive, Chicago, IIL; 
Harold W. Garbers 

Pacific Mercantile Co., 461 Market Street, San Francisco, Calif. ; Norman H. Karel 


The CuarrmMan. Our next witness is Mr. Angus McDonald, of the 
National Farmers Union. 

We just have one more witness, Mr. Cassedy, and then we will close 
the hearings but keep the record open for statements that may be sub- 
mitted by interested parties. 

Mr. McDonald. 


STATEMENT OF ANGUS McDONALD, REPRESENTING THE NATIONAL 
FARMERS UNION 


Mr. McDonatp. My name is Angus McDonald. I am assistant 
legislative secretary of the National Farmers Union. I am here to 
present the position of the National Farmers Union in regard to H. R. 
11 which would amend the Robinson-Patman Act with reference to 
equality of opportunity, and on H. R. 8395 which would allow small- 
business men freedom of choice on conducting their businesses as inde- 
pendent enterprises. 

These bills we feel are necessary because of a decision of the United 
States Supreme Court in the Standard Oil case and because of certain 
coercive unfair practices carried on by the big oil companies. 

I call attention to a letter dated March 1, 1956, from William C. 
Kern, Commissioner of the Federal Trade Commission, to the late 
chairman of the Senate Judiciary Committee. In this letter Commis- 
sioner Kern, we feel, correctly analyzes the legal situation and the 
legislative background of section 2 (a) of the Clayton Act. 

Commissioner Kern points out in his letter that the Robinson-Pat- 
man Act amendment sought to correct an infirmity of the original 
Clayton Act which would permit a seller to destroy competition, mere- 
ly because a larger buyer with great economic power could dictate a 
price preference to itself by finding a number of sellers willing to 
charge a lower price than their competitors. 

Mr. Kern succinctly reviewed the legislative history of the Robin- 
son-Patman Act. Many of us remember the widespread complaints 
made in the 1920’s and early 1930’s by independent merchants be- 
cause great chain store companies were putting them out of business 
by means of unfair discriminations and discounts which they were re- 
ceiving from big sellers. 

I call this committee’s attention to my testimony on May 23, 1955, 
in which I recounted the history of the great A. & P. case which was 
tried by the Department of Justice. Investigators for the Department 
of Justice found that in hundreds of instances A. & P. was receiving 
the benefits of price discriminations and discounts and_ rebates. 
Farmers, cooperatives and small-business men were adversely affected 
by these price discriminations, which threatened their economic ex- 
istence. ‘ 

Although this case was tried under the Sherman Act, practices car- 
ried on by A. & P were clearly violations of section 2 (a) of the Clayton 


2 As of April 28, 1956: 422 Madison Avenue, New York, N. Y. 
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Act. This committee may recall that at this particular hearing I gave 
numerous other examples of the way in which price discriminations 
adversely affected small-business men. Price discrimination has proved 
to be the most handy and convenient device to pave the way for a situ- 
ation in which a few large firms dominate the market place. 

We believe that price discrimination, especially directed at small- 
business men, a merchants and distributors, is only a prel- 
ude to a period of higher prices. We emphasize that we are not 
advocating revision of the law which would require a seller to sell 
at the same price to everyone, if it would not affect competition. We 
believe that the consumer should benefit from as low prices as pos- 
sible, but we believe that the small independent buyers should be able 
to benefit when a price is cut or lowered. 

It appears that price discriminations which adversely affect com- 

etition are carried on in many areas today. For example, certain 
independent bakers doing business in various parts of the Middle 
West are today in a desperate condition because of discriminatory 
tactics of a few nationwide corporations. A committee of the Con- 
gress in January of this year received a petition signed by 48 whole- 
sale bakers in Pennsylvania, asking for relief from discriminatory 
practices which threatened their economic existence. 

A congressional committee has received testimony from Mr. Victor 
Wendelin, wholesale baker in Lincoln, Nebr., to the effect that two 
large baking companies—Colonial and Continental—reduced their 
prices on their pound loaf of bread in a marketing area covering a 90- 
mile radius around Des Moines, Iowa. 

The CuHarrMan. How would this bill help those particular bakers 
in Pennsylvania? 

Mr. McDonatp. Well, the practices which I describe in this para- 
praph I am about to read, are carried on in a discriminatory manner. 

he price was cut in one area to eight cents a loaf, I believe, and in 
other areas 12 cents a loaf. And that would be, in our opinion, @ 
violation of the Robinson-Patman Act if good faith was not a com- 
plete defense. 

The Cuatrman. Did they reduce the price to 8 cents to meet com- 
petition of somebody else? 

Mr. McDonatp. That is our information. 

Mr. Chairman, in the next two paragraphs I cover this point. 

The Cuarman. All right. 

Mr. McDona.p. Testimony was to the effect that these companies 
were selling bread in these areas at 12 cents a loaf, while at the same 
time they were selling the same bread in other areas at 16 cents. Ac- 
cording to Moody Industrials’ report, Campbell-Taggart, which owns 
and controls Colonial Bakery, does business in 57 cities in 20 States. 
In 1954 its assets were reported as $46 million and its sales were $141 
million. 

This witness was present last fall when a number of small bakers 
testified before a House committee. These small-business men told a 
story which I believe should give anyone who believes in our free 
enterprise system a great deal of concern. 

Several of these local bakers had spent their lives in the business 
and over a period of years had with hard work and ingenuity and 
initiative built up modest fortunes and good businesses. They had 
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gained their place in the economic life of their area by meeting com- 
petition honestly and fairly in the market place. They had given 
good service and good quality products to consumers. _ 

But now we find that their marketing areas are being invaded by 
these huge nationwide concerns because bread is being dumped into 
the retail stores which they serve either at a price far below the cost 
of production or at no price at all. 

The Cuarrman. Let’s get to the more specific details on that. Go 
ahead, Mr. Maletz. 

Mr. Maerz. Mr. McDonald, let’s take this hypothetical situation: 
Suppose you have a national baker who is selling bread at 17 cents a 
loaf. Let us say we have a local community where the bakers in that 
community have been selling bread at 15 cents a loaf. Now this 
national baker decides that he wants to get some business in this par- 
ticular town, and he reduces his charge in that area to 15 cents 

The Cuarrman. To meet the local competition. 

Mr. Materz. To meet the local competition. I take it that if the 
effect of that price reduction by the national baker is substantially 
to lessen the competition of these local bakers, that would be pro- 
hibited. Is that right? 

The Cuarrman. Under this bill, or now ? 

Mr. Materz. Well, that raises another question, Mr. Chairman, as 
to whether there is, in fact, good faith in meeting competition under 
those circumstances, because 

Mr. McDonap. Well, the good faith, Mr. Maletz 

Mr. Maerz. He did not meet competition in order to retain a 
customer. I do not know the answer to that question. 

Mr. McDonavp. In the hypothetical case good faith, I believe, does 
notenterin. You mentioned this national 

Mr. Maerz. In the situation that I have mentioned, presumably 
the practice of this national baker of meeting competition in local 
communities by cutting his price in the local communities without 
cutting his price throughout the country, would be a violation of the 
Robinson-Patman Act, would it not? 

Mr. McDonatp. Well, I do not think so in that particular example 
you gave. Now, I do not think that if a national concern came into 
a market and merely met the price, that it would substantially lessen 
competition. 

The Cuarrman. Wouldn’t it be a violation 

Mr. McDonatp. I think that competition in this case which I men- 
tioned, which is an actual case, would be lessened and destroyed because 
the local bakers could not meet the 8-cent price as compared to the 
12-cent price. 

The Cuarmman. I know, but suppose this national baking concern 
comes in and sells his bread for 15 cents? It has had no customers in 
that local area—the defense of good faith would not avail him. He 
would have to cut his price in all other areas to 15 cents or otherwise 
he would be violating the Robinson-Patman Act. 

Mr. McDonatp. I do not think so. 

The Cuatrman. Why not? 

Mr. McDonatp. Because I do not think the cutting of that price in 
the local area would substantially lessen competition. 

The CuarrMan. But it would be a discrimination against the other 
customers. 

Mr. McDonatp. Well, a discrimination is not illegal per se. 
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The Cuatrman. I mean, under the terms of the act, he has to give 
the same price oo 

Mr. McDonatp. A discrimination is not illegal per se ; otherwise, the 
farmer could not cut a price to sell something to his neighbors. _ 

The CuarrMan. Well, he would have to sell at the same price to 
everybody else or otherwise he would be violating the Robinson-Pat- 
man Act if competition is substantially lessened. 

Mr. McDonaxp. I do not think so, Mr. Chairman. I think the test 
in that act is that the discrimination must be to substantially lessen 
competition. Ithink that discriminations under the Robinson-Patman 
Act are not illegal per se. 

Mr. Maerz. Suppose, Mr. McDonald, this national baker’s brand 
has much greater consumer acceptance than the bread produced by 
these local bakers. This national baker comes into this community 
and reduces his price but only in this community from 17 cents to 15 
cents to meet the price of the local bakers and, as a result, the retail 
establishments in the area purchase most of their bread requirements 
from the national baker and discontinue purchasing from the local 
bakers. 

Under those circumstances, would not that discrimination in price 
have the effect of substantially lessening competition ? 

Mr. McDonaxp. I would say that if his bread is of like quality and 
grade, and if he merely reduced it to the 15 cents, which was the pre- 
vailing price in the area, that it would not, in my opinion, be a viola- 
tion of the act, no matter what happened. Maybe he gave better 
service and other things—that is certainly permissible. 

Mr. Materz. As a matter of fact, as I understand it, the complaints 
of these local bakers have been that it is precisely this kind of a situa- 
tion that they object to, namely, the national bakers reducing their 
price in local communities to match the price of the local bakers with 
the result that the local bakers have been losing virtually all their 
business to the national bakers. 

Mr. McDonatp. Let me expand your hypothetical example a little 
bit to indicate how it would be a violation of the Robinson-Patman 
Act. 

Tf a national chain came into a marketing area, and on one side of 
the town sold to these distributors for 8 cents and on the other side 
of town at 12 cents, then that would be a violation of the act. 

Mr. Matetz. I do not believe that is correct, Mr. McDonald. 

Mr. McDonatp. But if he comes into a marketing area and merely 
meets that competition, I do not believe it would be a violation of the 
act. I do not think that is the kind of practice we are trying to get 
at in this bill. 

The Crarrman. Here is what the Robinson-Patman Act say on price 
discrimination : 

That it shall be unlawful for any person engaged in commerce in the course of 
such commerce, either directly or indirectly, to discriminate in price between dif- 
ferent purchasers of commodities of like grade and quality where either or any 
of the purchases involved in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale within the United States 
or any Territory thereof, or the District of Columbia or insular possession or other 
place under the jurisdiction of the United States * * * 

Now if that national chain comes into Wilkes-Barre, Pa., and sells 
bread at 15 cents, I think that under the terms of these provisions 
that I have just read, they are within the terms of the Robinson-Pat- 
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man Act if they sell the same bread at a different price in other 
communities. 

Mr. McDonatp. Mr. Chairman, I find myself in controversy with 
a great authority on the antitrust laws. 

The Crarrman. I am not a great authority. I am ready to bow 
to you. 

Mr. McDona.p. Not being very familiar with the act, I would like 
to ask if you are reading from section 2 (a), or 2 (b), or what? 

The CHarrMan. 2 (a). 

Mr. McDonatp. Well, then, in that very paragraph, as I recall, 
that test is laid down there that the discrimination must be to prob- 
ably substantially injure competition. 

The Cuatrman. Where the effect of such discrimination may be 
substantially to lessen competition or tend to create a monopoly in 
any line of commerce ? 

Mr. McDonatp. Yes, sir. 

The Cuatrman. Now, a suggestion is made—is that the competition 
of sellers, competition of buyers, or competition of both ? 

Mr. McDonatp. The competition of the buyer—I believe he is 
covered in that part. 

Now, isn’t it in 2 (f) where you have the other end covered ? 

Mr. Materz. Just for clarification, Mr. McDonald, I think it is 
clear that section 2 (a) covers not only competition of sellers but also 
competition of buyers. 

The point to these questions is this: 

In the bakery illustration that you have given, there is some ques- 
tion as to whether good faith is actually a defense for this reason: 
under Standard of Indiana, as has been testified before the committee, 
good faith can be a defense only where this meeting of a competitor’s 
price was necessary to retain a customer. 

Now, in the illustration that you have given concerning Campbell- 
Taggart Co., they came into a local market and reduced their price in 
that market to meet the price of the local bakers—not to retain custo- 
mers, but to get customers. 

Now, under those circumstances, if Standard of Indiana is to be 
interpreted narrowly, presumably good faith would not be a defense. 

Mr. McDonatp. Well, the Standard case, as I recall—you are far 
more familiar with these cases than I am—the discrimination was not 
necessary to retain those 4 of the 365 or so customers which bought 
from Standard. 

Mr. Maerz. I suppose the difficulty, essentially, is this: that the 
metes and bounds of the Standard of Indiana decision have never been 
fully explored by subsequent decisions. Presumably, if Standard of 
Indiana were to be interpreted very broadly, then good faith in the 
illustration that you have presented might be a complete defense. 

However, all I am doing is suggesting that possibly in the exam- 
ple you have presented, since a competitor’s price was not met in order 
to retain a customer, but rather for the purpose of gaining customers, 
good faith may well not be a defense at all. 

Mr. McDonatp. Well, I never could see the validity of the argu- 
ment. I know my friends on this side have argued in regard to getting 
a new customer or retaining an old customer. But in my view, it does 
not make any difference whether you are getting new customers or 
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retaining old ones, if you substantially injure competition—in our 
view, you are violating the law. 

The CuHarrman. You may proceed. 

The Supreme Court Judges can’t agree, so I guess we can all dis- 


agree. 
Mr. McDonavp. Other industries are experiencing the same kind 
of treatment from big sellers. On October 31, 1955, I appeared before 
the House Small Business Committee and told briefly the story of a 
gasoline retail dealer in Jackson, Miss. 

It appears that the Texas Co., the big seller in this instance, was 
discriminating in price to its customers by claiming that it lowered 
its price to the particular filling station and not to others because this 
station was confronted with a lower off-brand gasoline price by a dealer 
across the street. 

I am informed by the officials of the National Congress of Petroleum 
Retailers, Inc. that price discriminations are widespread in Kentucky, 
Louisiana, Florida, New Jersey, and other States. They also report 
that although informal complaints have been received in great num- 
bers by the Federal Trade Commission, that no formal complaint— 
that is, in regard to their field—has been issued by FTC since May 5, 
1955. 

Now I come to the official position of the Federal Trade Commis- 
sion and the Department of Justice in regard to the necessity for H. R. 
> and the administration of section 2 (a) of the Robinson-Patman 
Act. 

A great deal has been said about the fine record of this administra- 
tion. Let us look at the record. Let us look particularly at the sec- 
tion 2 (a) cases or price discrimination cases. We consider these the 
most important. 

There were 12 section 2 (a) cases disposed of during the fiscal year 
July 1, 1953 to June 30, 1954. Docket numbers of these cases are as 
follows: 3977, 5620, 6043, 6045, 5585, 5586, 5587, 5687, 5677, 6198, and 
6044. The first three were the so-called spark-plug cases which were 
decided months before the new chairman, Howrey, was sworn into 
office. Commissioner Spingarn, I believe, wrote the decision, so the 
Administration cannot claim credit for these. 

Case No. 6043 was disposed of by a consent order; 6045 was dis- 
posed of by a consent order; 5585 was dismissed. 5686 was dis- 
missed. 5587 was dismissed. 5577 was dismissed. 5675 was dis- 
missed. 6198 was disposed of by a consent order. 6044 was disposed 
of by a consent order. As far as section 2 (a) cases were concerned, 
the record of the Howrey administration during the first fiscal year 
was zero. And I say “zero,” Mr. Chairman, because a new procedure, 
I believe, was instituted in which no findings of fact were made in the 
consent order cases, which substantially weakens the position of the 
Government in regard to doing anything about the future activity of 
the respondent. 

Let us look at 2 (a) cases disposed of during the second fiscal year, 
July 1, 1954-June 30, 1955. There were nine 2 (a) cases disposed 
of during this period. Docket numbers of these cases are as follows: 
5728, 6008, 6199, 5722, 5723, 5768, 6216 and 5720. The cases were 
disposed of as follows: 5728 was dismissed, 6008 was dismissed, 6199 
was dismissed, 6216 was disposed of by consent order, and 5720 was 
dismissed. 
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The remaining four: 5722, 5723, 5770 and 5768, were disposed of 
by cease and desist orders. Significantly, these four cases, which stand 
out like an oasis in a desert, were disposed of within a few weeks after 
Congressman Evins’ questionnaire went out on March 3. I am sug- 
gesting that the Evins letter may have been responsible for the four 
cease and desist orders. , 

During the period July 1-December 31, 1955, three section 2 (a) 
cases were disposed of. The docket numbers of these cases were 6191, 
5897, and 6480. 6191 and 6480 were disposed of by consent orders and 
5897 was disposed of by a cease and desist order. In January, Feb- 
ruary, and March, three section 2 (a) cases were disposed of. The 
docket numbers of these cases were 6383, 6770, and 6018. 6383 and 
6770 were disposed of by consent orders. 6108 was disposed of by 
a cease and desist order. 

It appears that, at least up to a short time ago, little or no effort was 
made to enforce section 2 (a) of the Robinson-Patman Act. I call 
attention to correspondence by the officials of the National Congress 
of Petroleum Retailers and Harry A. Babcock, Director of the Bu- 
reau of Investigation of the Federal Trade Commission, during the 
period of August 18—December 27, 1954. 

This correspondence related to the Jackson, Miss. case referred 
to above. Mr. Babcock refused to even investigate this situation, al- 
though the price discrimination was clearly a violation of the law— 
in our opinion. 

Although the Commission on May 8. 1955 withheld its annroval 
of the Babcock position, no clear-cut decision was reached by the 
Commission as to whether the Jackson filling station dealers were in- 


side or outside the protection of section 2 (b). Commissioner Gwynne 
remarked that: 


It must be recognized that the views thus expressed and adopted are neces- 
sarily speculative and perhaps the final answer must await a decision on this 
point by the Supreme Court, though it is interesting to observe that in the 
decision mentioned above the district court reached the same conclusion. 

Judge Gwynne was referring in this letter to Hubert H. Humphrey, 
chairman, Senate Small Business Committee, March 9, 1956, to the de- 
cision filed on October 1, 1955, by the United States District Court for 
the District of Connecticut in Enterprise Industries, Inc. against The 
Texas Co. 

In this case, in which the situation was as alike as two peas in a pod 
to the Jackson, Miss., situation, the judge flatly stated that: 

The act does not go so far as to allow discriminatory price cutting to enable 
a buyer to meet price competition, but only to enable the seller to meet a lawful 
price of the seller’s competitor. The end effect is the same, perhaps, but the 
scheme adopted by Texas allows it, without first determining the price offered by 
its competitor, a flexibility that could result in undesirable discrimination be- 
tween purchasers from Texas. The defense is not established. 

We are not surprised at the conclusion of Judge J. Joseph Smith. 
It seems to us that if one looks at the act and its legislative history that 
such a conclusion is inescapable. 

We are surprised, however, that even after the views expressed by 
the General Counsel of the Commission on May 38, 1955, that the Fed- 
eral Trade Commission refused to investigate the Enterprise Indus- 
tries’ complaint and complainant was forced to resort to a triple-dam- 
age suit. He could not obtain relief through the Federal Trade Com- 
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mission because it was not interested in price discrimination com- 
plaints. 

This situation has received considerable attention from the press, 
Mr. Chairman, and I will not read the quotation from Platt’s Oilgram, 
February 21, 1956, New York edition, but would like that part of the 
statement inserted in the record as an example of the reaction in the 
trade press to the zig zag position of the Federal Trade Commission 
in regard to enforcement of section 2 (a) of the act. 

It appears that two agencies of Government concerned with anti- 
trust laws have sent adverse reports on H. R. 11 to the Senate Judiciary 
Committee. The late Senator Kilgore in March 1956 received a com- 
munication from the Chairman of the FTC in regard to S. 11 which 
is identical with H. R. 11. 

Judge Gwynne gave as the reason, and I believe the only reason, 
for not approving the bill, that it was unnecessary. He cited six 
cases which may be identified by the following docket numbers: 3977, 
5620, 6198, 5723, 5722, 5768. 

One of these is a case settled with a consent order, that is, an uncon- 
tested case, and therefore it can have no application in his argument. 
The other five have all been appealed in the courts. 

Even though the Commission has given small complainants relief, 
these decisions may be overthrown, as was the Federal Trade Commis- 
sion’s decision and the circuit court’s decision in the Standard Oil case. 
Again, the so-called narrow interpretation of the good faith defense 
may be changed with a change in the personnel of the Commission. 
We feel strongly that the history of the administration of section 2 (a) 
and 2 (b) indicates that there is an urgent necessity for passing H. R, 
11. 

The letter from the Department on March 6, 1956, in regard to S. 11, 
is an interesting display of semantics. The letter conveys the thought 
that the bill as written would make section 2 (b) meaningless and con- 
cluded that since “injury or destruction of competition was rarely used 
as a basis of complaint,” passage of H. R. 11 would amount to the same 
thing as repealing section 2 (b). We are unable to follow this 
reasoning. 

In the first place, the Deputy Attorney General misquotes the law 
and assumes wrongly that the effect on competition is not the basis 
for complaint. He is unable to see the obvious, that this bill makes 
sure that a harmless discrimination is not made a violation of the law. 
Farmers often discriminate in price but their descriminations are of 
no significance because they do not adversely affect competition. 

And now I come to a brief consideration of the other bill which the 
committee is considering. 

According to our information, the oil industry is organized into 
three groups: A few managers who have great economic power; a 
great many employees, who are organized in labor unions to protect 
their bargaining rights; and thousands of independent small business 
men who distribute their products and related products. 

Testimony before a House committee, and before this committee, as 
well, I might add, indicates that these small-business men are more or 
less subject to leases and franchises, which deprive them of their eco- 
nomic freedom. Section 3 of the Clayton Act prohibits the lease of 
sales agreements which would prohibit dealers from handling other 


products. 
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However, this part of the law does not prohibit the oil companies 
from bringing pressure on the filling station operators by canceling or 
threatening to cancel leases, by yoke oeey, to withhold products and 
services and use other devices intended to bring about the submission 
of the filling station operator to the will of the petroleum company. 

H. R. 8395 would remedy this situation by providing that a dealer 
may establish a prima facie case when there has been an act of cancella- 
tion or termination or refusal to renew a contract and where course 
of action is carried on designed to bring about a situation where the 
dealer cannot make decision and is merely a puppet or tool of the petro- 
leum company. 

Section 2 of the bill provides that a private litigant, when he is 
unable to obtain relief through the appropriate Government agencies, 
may institute a private suit, and that if he is successful, he shall recov- 


er from the defendant the cost of the suit, plus a reasonable attorney’s 
fee. 

We urge the committee’s approval of this bill, as well as H. R. 11. 
We believe they are both necessary to the preservation of the free 
ge are system. 

e prepared statement of Mr. McDonald, in full, is as follows :) 


(T 


TESTIMONY OF ANGUS McDONALD, REPRESENTATIVE OF THE NATIONAL FARMERS 
UNIon on H. R. 11 anp H. R. 8395 


Mr. Chairman and members of the committee, I am here to present the position 
of the National Farmers Union in regard to H. R. 11 which would amend the 
Robinson-Patman Act with reference to equality of opportunity, and on H. R. 
8395 which would allow small-business men freedom of choice in conducting their 
business as independent enterprises. These bills we feel are necessary because 
of a decision of the United States Supreme Court in the Standard Oil case and 
because of certain coercive unfair practices carried on by the big oil companies. 

I call attention to a letter dated March 1, 1956, from William C. Kern, Com- 
missioner of the Federal Trade Commission to the late chairman of the Senate 
Judiciary Committee. In this letter Commissioner Kern, we feel, correctly 
analyzes the legal situation and the legislative background of section 2 (a) of the 
Clayton Act. Commissioner Kern points out in his letter that the Robinson- 
Patman Act amendment sought to correct an infirmity of the original Clayton 
Act which would permit a seller to destroy competition, merely because a larger 
buyer with great economic power could dictate a price preference to itself by 
finding a number of sellers willing to charge a lower price than their competitors. 

Mr. Kern succinctly reviewed the legislative history of the Robinson-Patman 
Act. Those of us who lived in the 1920’s and 30’s remember the widespread com- 
plaints that were made by independent merchants because great chain store 
companies were putting them out of business by means of unfair discrimina- 
tions and discounts which they were receiving from big sellers. I call this 
committee’s attention to my testimony on May 23, 1955, in which I recounted 
the history of the great A. & P. case which was tried by the Department of Justice. 
Investigators for the Department of Justice found that in hundreds of instances 
A. & P. was receiving the benefits of price discriminations and discounts and 
rebates. Farmers, cooperatives and small businessmen were adversely affected 
by these price discriminations which threatened their economic existence. Al- 
though, this case was tried under the Sherman Act, practices carried on by 
A. & P. were clearly violations of section 2 (a) of the Clayton Act. This com- 
mittee may recall that at this particular hearing I gave numerous other examples 
of the way in which price discriminations adversely affected small business- 
men. Price discrimination has proved to be the most handy and convenient 
device to pave the way for a situation in which a few large firms dominate the 
market place. 

We believe that price discrimination, especially directed at small independent 
merchants and distributors, is only a prelude to a period of higher prices. We 
emphasize that we are not advocating revision of the law which would require 
a seller to sell at the same price to everyone, if it would not affect competition. 
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We believe that the consumer should benefit from as low prices as possible, but 
we believe that the small independent buyers should be able to benefit when a 
price is cut or lowered. It appears that price discriminations which adversely 
affect competition is carried on today. For example, certain independent bakers 
doing business in various parts of the Middle West are today in a desperate 
condition because of discriminatory tactics of a few nationwide corporations. 
A committee of the Congress in January this year received a petition signed by 
48 wholesale bakers in Pennsylvania, asking for relief from discriminatory prac- 
tices which threatened their economic existence. 

A congressional committee has received testimony from Mr. Victor Wendelin, 
wholesale baker in Lincoln, Nebr., to the effect that two large baking companies— 
Colonial and Continental—reduced their prices on their pound loaf of bread 
in a marketing area covering a 90-mile radius around Des Moines, lowa. Testi- 
mony was to the effect that these companies were selling bread in these areas 
at 12 cents a loaf, while at the same time they were selling the same bread in 
other areas at 16 cents. According to Moody Industrials report Campbell- 
Taggart, which owns and controls Colonial Bakery, does business in 57 cities in 
20 States. In 1954 its assets were reported as $46 million and its sales were 
$141 million. 

This witness was present last fall when a number of small bakers testified 
before a House committee. These small businessmen told a story which I be- 
lieve should give anyone a great deal of concern who believes in our free enterprise 
system. Several of these local bakers had spent their lives in the business and 
over a period of years had with hard work and ingenuity and initiative built up 
modest fortunes and good business. They had gained their place in the eco- 
nomic life of their area by meeting competition honestly and fairly in the market 
place. They had given good service and good quality products to consumers. 

But now they find that their marketing areas are being invaded by these huge 
nationwide concerns because bread is being dumped into the retail stores which 
they serve either at a price far below the cost of production or at no price at 
all. Retail distributors were approached by bakers whose plants were many 
miles away and told that if they would take their bread for a month, they could 
have it for nothing. Others were told they could have free bread, plus a cash 
bonus. It is significant that the two baking companies were operating in this 
area and were meeting each other’s competition. 

Other industries are experiencing the same kind of treatment from big sellers. 
On October 31, 1955, I appeared before the House Small Business Committee 
and told briefly the story of a gasoline retail dealer in Jackson, Miss. It appears 
that the Texas Co., the big seller in this instance, was discriminating in 
price ta its customers by claiming that it lowered its price to the particular fill- 
ing station and not to others because this station was confronted with a lower 
off-brand gasoline price by a dealer across the street. I am informed by the offi- 
eials of the National Congress of Petroleum Retailers, Inc., that price discrim- 
inations are widespread in Kentucky, Louisiana, Florida, New Jersey, and other 
States. They also report that although informal complaints have been received 
in great. numbers by the Federal Trade Commission, that no formal complaint, 
that is, in regard to their field, has been issued by FTC since May 5, 1955. 

Now I come to the official position of the Federal Trade Commission and the 
Department of Justice in regard to the necessity for H. R. 11 and the adminis- 
tration of section 2 (a) of the Robinson-Patman Act. 

A great deal has been said about the fine record of this administration. Let us 
look at that record. Let us look partciularly at the section 2 (a) cases or price 
discrimination cases. We consider these the most important. 

There were twelve 2 (a) cases disposed of during the fiscal year July 1, 1953, to 
June 30, 1954. Docket numbers of these cases are as follows: 3977, 5620, 6043, 
6045, 5585, 5586, 5587, 5687, 5677, 5675, 6198, and 6044. The first three were the so- 
called spark-plug cases which were decided months before the new Chairman 
Howery was sworn into office. Commissioner Spingarn I believe wrote the de- 
cision, so the administration cannot claim credit for these. 

Case No. 6043 was disposed of by a consent order. 6045 was disposed of by a 
consent order. 5585 was dismissed. 5586 was dismissed. 5587 was dismissed. 
5577 was dismissed. 5675 was dismissed. 6198 was disposed of by a consent 
order. 6044 was disposed of by a consent order. As far as section 2 (a) cases 
were concerned the record of the Howery administration during the first fiscal 
year was zero. 

Let us look at 2 (a) cases disposed of during the second fiscal year, July 1, 
1954—June 30, 1955. There were nine 2 (a) cases disposed of during this period. 
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Docket numbers of these cases are as follows: 5728, 6008, 6199, 5722, 5723, 5768, 
6216, and 5720. The cases were disposed of as follows: 5728 was dismissed, 6008 
was dismissed. 6199 was dismissed, 6216 was disposed of by consent order and 
5720 was dismissed. 

The remaining four 5722, 5723, 5770, and 5768 were disposed of by cease and 
desist orders. Significantly these four cases which stand out like an oasis in a 
desert were disposed of within a few weeks after the Congressman Evins’ ques- 
Cionnaire went out on March 3. I am suggesting that the Evins’ letter may have 
been responsible for the four cease and desist orders. 

During the period July 1, 1955, to December 31, 1955, three section 2 (a) cases 
were disposed of. The docket numbers of these cases were 6191, 5897, and 6480. 
6191 and 6480 were disposed of by consent orders, and 5897 was disposed of by a 
cease and desist order. In January, February, and March three section 2 (a) 
cases were disposed of. The docket numbers of these cases were 6383, 6770, and 
6018. 6883 and 6770 were disposed of by consent orders. 6018 was disposed of by 
a cease and desist order. 

It appears that at least, up to a short time ago, little or no effort was made to 
enforce section 2 (a) of the Rohinson-Patman Act. I call attention to correspon- 
dence by the officials of the National Congress of Petroleum Retailers and Harry 
A. Babcock, Director of the Bureau of Investigation of the Federal Trade Com- 
mission during the period of August 18, 1954, to December 27, 1954. This corre- 
spondence related to the Jackson, Miss., case referred to above. Mr. Babcock 
refused to even investigate this situation, although the price discrimination was 
clearly a violation of the law. 

Although the Commission on May 8, 1955, withheld its approval of the Bab- 
cock position, no clear-cut decision was reached by the Commission as to whether 
the Jackson filling station dealers were inside or outside the protection of sec- 
tion 2 (b). Commissioner Gwynn remarked that “ * * * It must be recognized 
that the views thus expressed and adopted are necessarily speculative and per- 
haps the final answer must await a decision on this point by the Supreme Court, 
though it is interesting to observe that in the decision mentioned above the Dis- 
trict Court reached the same conclusion.” Judge Gwynn was referring in this 
letter to Hubert H. Humphrey, Chairman, Senate Small Business Committee, 
March 9, 1956, to the decision filed on October 1, 1955, by the United States Dis- 
trict Court for the District of Connecticut in Hnterprise Industries, Inc. v. The 


Texas Company.’ 

In this case in which the situation was as alike as two peas in a pod to the 
Jackson, Miss., situation, the judge flatly stated that: 

“The act does not go so far as to allow discriminatory price cutting to enable 
a buyer to meet price competition, but only to enable the seller to meet a lawful 
price of the seller’s competitor. The end effect is the same, perhaps, but the 
scheme adopted by Texas allows it, without first determining the price offered 
by its competitor, a flexibility that could result in undesirable discrimination 
between purchasers from Texas. The defense is not established.” 

We are not surprised at the conclusion of Judge J. Joseph Smith. It seems to 
us that if one looks at the act and its legislative history that such a conclusion 
is inescapable. We are surprised, however, that even after the views expressed 
by the general counsel of the Commission on May 3, 1955, that the Federal Trade 
Commission refused to investigate the Enterprise Industries’ complaint and was 
forced to resort to a triple-damage suit. He could not obtain relief through 
the Federal Trade Commission because it was not interested in price discrimina- 
tion complaints. 

This situation received some attention in the press, I quote from Platt’s Oil- 
gram, February 21, 1956 (New York Edition), as follows: 


“FTC NOW HOLDS THAT VOLUNTARY ALLOWANCES TO DEALERS ARE ILLEGAL 


“WASHINGTON, February 20.—Federal Trade Commission has changed stand 
on voluntary price allowances given retail gasoline dealers and now feels 
that allowances by suppliers to aid dealer in meeting competition are violations 
of Robinson-Patman Act—‘good faith’ or not. 

“New FTC position was brought out Saturday in testimony before Senate 
Small Business (Humphrey). Subcommittee, which ended public hearings on 


New Jersey gasoline price wars. 


2 Civil Action No. 4076, memorandum of decision, findings of facts, conclusion of law. 
Dated at Hartford, Conn., September 30, 1955. 
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“Previously, Commission’s public stand was that allowances—if made ‘in good 
faith’ to meet competition—were permissible. 

“Switch in FTC's thinking was seen as victory over major oil companies for 
National Congress of Petroleum Retailers, and other dealer groups who have 
been pressing for this interpretation of antitrust laws. 

“New stand by FTC is in line with ruling of Federal court in Connecticut, in 
ease of Enterprise Industries v. The Texas Co. court awarded damages to retailer, 
Enterprise, but case has been appealed. 

“FTC officials testified that new position was taken on May 5, 1955, when Com- 
mission sent opinion to staff. Witnesses from FTC, led by Chairman John W. 
Gwynne, did not explain why new interpretation has not been made known. 

“Subcommittee counsel Philip Jehle said commission was still sending out 
letters which stated old position after May 5, 1955. One of these was used in 
Enterprise case, Jehle said. He said Enterprise Co., therefore, had been 
‘done a disservice’ by Commission. Only answer from FTC witnesses came from 
Robert B. Dawkins, assistant general counsel, who said: ‘That is one of those 
things where everybody sometimes makes mistakes.’ 

“Earl W. Kintner, general counsel of FTC, said later letters sent to complain- 
ing dealer groups and others have straightened other developments at Humphrey 
subcommittee hearing were these : 

“(1) Senator Humphrey (D.-Minn.) indicated he would seek congressional 
appropriation for FTC to conduct broad, national survey of gasoline marketing 
problems and asked for estimate of funds needed from FTC. He asked assurances 
that any survey would also determine whether ‘divorcement’ in industry was 
needed. 

“(2) FTC promised to consider filing ‘amicus curae (friend of court) brief 
in Enterprise case and other cases where new interpretation of Robinson-Patman 
law might be involved. FTC witnesses emphasized, however, that policy has 
been not to intervene in private suits. 

“(3) Humphrey drew admission from FTC officials that rental concession 
practices—by oil companies to dealers—were indirect price discriminations, and 
that this practice would also be studied in any survey of industry’s marketing 
troubles.” 

It appears that two agencies of Government concerned with antitrust laws 
have sent adverse reports on H. R. 11 to the Senate Judiciary Committee. The 
late Senator Kilgore in March 1956 received a communication from chairman 
of the FTC in regard to S. 11 which is identical with H. R. 11. Judge Gwynn 
gave as the reason, and I believe the only reason for not approving the bill, that 
it was unnecessary. He cited six cases which may be identified by the following 
document numbers: 3977, 5620, 6198, 5723, 5722, 5768. One of these is a case 
settled with a consent order, i. e. an uncontested case; the other five have all 
been appealed in the courts. Even though the Commission has given small com- 
plainants relief, these decisions may be overthrown as was the Federal Trade 
Commission’s decision and the circuit court’s decision in the Standard Oil case. 
Again the so-called narrow interpretation of the good faith defense may be 
changed with a change in the personnel.of the Commission. We feel strongly 
that the history of the administration of section 2 (a) and 2 (b) indicates that 
there is an urgent necessity for passing H. R. 11. 

The letter from the Department of Justice on March 6, 1956, in regard to 
S. 11 is an interesting display of semantics. The letter conveys the thought that 
the bill as written would make section 2 (b) meaningless and concluded that 
since “injury or destruction of competition was rarely used as a basis of com- 
plaint,” passage of H. R. 11 would amount to the same thing as repealing 2 (b). 
We are unable to follow this reasoning. In the first place the Deputy Attorney 
General misquotes the law and assumes wrongly that the effect on competition 
is not the basis for complaint. He is unable to see the obvious, that this bill 
makes sure that a harmless discrimination is not made a violation of the law. 
Farmers often discriminate in price but their discriminations are of no signifi- 
cance because they do not adversely affect competition. 

Aceording ‘to our information the oil industry is organized into three groups: 
A: few managers who have great economic power; a great many employees, who 
are organized in labor unions to protect their bargaining rights; and thousands 
of independent small businessmen who distribute their products and related 
products. Testimony before a House committee and before this committee as well, 
I might add, indicates that these small businessmen are more or less subject to 
leases and franchises, which deprive them oftheir economic fredom. Section 
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3 of the Clayton Act prohibits the lease of sales agreement which would prohibit 
dealers from handling other products. 

However, this part of the law does not prohibit the oil companies from bring- 
ing pressure on the filling station operators by canceling or threatening to cancel 
leases, by threatening to withhold products and services and use other devices 
intended to bring about the submission of the filling station operator to the will 
of the petroleum company. H. R. 8395 would remedy this situation by providing 
that a dealer may establish a prima facie case when there has been.an act of 
cancellation or termination or refusal to renew a contract and where a course 
of action is carried on designed to bring about a situation where the dealer can 
not make decision and is merely a puppet or tool of the petroleum company. 

Section 2 of the bill, provides that a private litigant, when he is unable to 
obtain relief through the appropriate government agencies may institute a pri- 
vate suit, and that if he is successful, he shall recover from the defendant the 
cost of the suit, plus a reasonable attorney’s fee. We urge the committee's 
approval of this bill as well as H. R. 11. We believe they are both necessary to 
the preservation of the free enterprise system. 

The CHarrmMan. Well, thank you very much, Mr. McDonald. 

If you care to submit any additional data, you have that privilege. 

Mr. McDonavp. Thank you, Mr. Chairman. 

The CHarrMan. Our last witness, is James W. Cassedy, general 
counsel of the Motor and Equipment Wholesalers Association. 

As you have a statement, Mr. Cassedy, I wonder if you could give 
us a resumé and put the statement in the record ? 

Mr. Cassepy. Yes, I would like to do that. 

The CuarrmMan. Because the House is in session, and there will be 
bells ringing at any moment. 

Mr. Cassepy. If I could have about ten or fifteen minutes, at the 
most, I could do it very easily. 

The CuarrmMan. Your statement will be received in the record in 
toto. 

(The prepared statement of Mr. Cassedy is as follows :) 


STATEMENT OF JAMES W. CASSEDY, GENERAL COUNSEL MOTOR 
AND EQUIPMENT WHOLESALERS ASSOCIATION 


Mr. Cassevy. Mr. Chairman, I am James W. Cassedy, General Coun- 
sel of the Motor and Equipment Wholesalers Association. This is 
an association of independent automotive parts wholesalers who have 
about 1,500 members and approximately 3,500 wholesale outlets 
throughout the United States and Canada. 

These wholesalers are very much interested in both H. R. 11 and 
H. R. 8395. We are concerned with the problem of price discrimina- 
tion in the automotive parts field, as well as the problem of exclusive 
dealers. 

I might say in passing, Mr, Chairman, that I was employed at the 
Federal Trade Commission for more than 9 years. Your counsel, 
Mr. Maletz, knows that I participated in the Standard of Indiana 
case. I briefed and argued that case before the seventh circuit, and 
also before the Supreme Court of the United States, argued it twice 
in the Supreme Court. 

I would like to point out that in my study of the history of section 
2 of the Clayton Act as originally enacted that I was impressed with 
the weaknesses that were found by the Congress. 

Mr. Maerz. Excuse me, Mr. Cassedy. I think you have indicated 
that you were with the Federal Trade Commission and argued these 
cases before the various courts. 





TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 365 


I want to get your view about the applicability of the Robinson- 
Patman Act to the bakery situation we discussed. Were you here at 
the time? 

Mr. Cassepy. Yes. I heard your statement to the other witness. 

Mr. Materz. First, if this national baker who is selling bread, we 
will say, at 18 cents a loaf reduces his price in a particular community 
to 16 cents to meet the competition of local bakers, would that be a 
violation of the Robinson-Patman Act if the effect is to substantially 
lessen competition of these rival sellers ? 

Mr. Cassepy. Yes. I have no doubt that it would be. 

Mr. Maerz. It would be a violation ? 

Mr. Cassepy. Yes. 

Mr. Maerz. Would good faith be a defense in that situation ? 

Mr. Cassepy. It would, but in my opinion should not be. 

Mr. Materz. It would be a defense, even though the price was re- 
duced not to retain customers, because this national baker had not been 
in that area before ? 

Mr. Cassepy. You make the distinction that entering that locality 
the national bakery would be aggressively obtaining the customer 
rather than to retain a customer ? 

Mr. Maerz. Right. 

Mr. Cassepy. I don’t think the Supreme Court made it clear, but I 
think it was indicated, possibly, that that would be a defense in 
that case. 

T don’t think there would be any good faith in that type of action. 

Mr, Maerz. So the bill wouldn’t be applicable to that type of 
situation ? 

The Cuarrman. Didn’t the Supreme Court use this language: 

The defense in subsection (b) now before us is limited to a price reduction 
made to meet in good faith an equally low price of a competitor? 

Mr. Cassepy. Yes. 

The Coarrman. Wouldn’t that mean to retain a customer ? 

Mr. Cassepy. Yes, sir. 

The Cuarrman. And if it were not to retain a customer there 
would be a different result ? 

Mr, Cassepy. I think it would only go to the good faith of the com- 
petitor, and it would indicate he was not in good faith if it was to 
ag, ively obtain a customer. 

he CuairMan. When they go into a new territory, if the effect of 
the reduction of price would be to destroy that competitor, that cer- 
tainly wouldn’t be good faith. 

Mr. Cassepy. Not consistent with good faith in my judgment. 

Mr. Materz. Do you feel that the bakery situation as outlined by 
Mr. McDonald in his testimony would be a violation of existing law? 

Mr. Cassepy. Yes, sir; I do. 

Mr. Materz. The bill, therefore, would have no applicability to that 
kind of a situation ; would it ? 

Mr. Cassepy. Mr. Maletz, I have disagreed to some extent with the 
application of the present good-faith proviso and its interpretation. 

T do not see how you can interpret good faith with substantial injury 


to competition. For that reason I would favor the enactment of 
H. R. 11 so that it would make it clear there would be no attempt by 
the Commission or the court to read the two together. 


77125—56——24 
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Mr. Materz. I am just talking about 1 particular situation where 
a national manufacturer reduces his price in 1 community where he 
has not done business before, in order to meet competition of local 
manufacturers. This national manufacturer now has a two-price 
system. Would good faith be a defense presently under those cir- 
cumstances ? 

Mr. Cassepy. In my opinion it would not. 

The Cuarrman. Go on with your statement. 

Mr. Cassepy. Mr. Chairman, I started out to say that I was im- 
pressed with the study that Congress made of old section 2 of the 
Clayton Act. And I want to read just one statement that the Senate 
Judiciary Committee made in reporting the Patman bill: 


The weakness of present section 2 lies principally in the fact that— 
and the second point it makes— 


it permits discriminations to meet competition, and thus tends to substitute the 
remedies of retaliation for those of law, with destructive consequences to the 
central object of the bill. 

Liberty to meet competition which can be met only by price cuts at the expense 
of customers elsewhere, is in its unmasked effect the liberty to destroy competi- 
tion by selling locally below cost, a weapon progressively the more destructive 
in the hands of the more powerful, and most deadly to the competitor of limited 
resources, Whatever his merit and efficiency. 

While the bill as now reported closes these dangerous loopholes, it leaves the 
fields of competition free and open to the most efficient, and thus in fact protects 
them the more securely against inundations of mere power and size. 


Now I certainly believe that the Robinson-Patman Act was enacted 
to not only strengthen the Federal antitrust laws forbidding price 
discriminations and other discriminatory practices substantially in- 
jurious to competition or tending to create a monopoly, but it was also 
designed to give protection against those practices to individual com- 
petitors, and to preserve equal competitive opportunity at all levels of 
competition. 

I would like to point out what Justice Reed said in the dissenting 
opinion in the Standard Oil case, just two sentences: 

Congress intended to amend the Clayton Act that the avenue of escape given 
price discriminators by its meeting competition clause should be narrowed. 


The court’s interpretation leaves what the seller can do almost as wide open 
as before. 


And further in his opinion he said: 


The statutory development and the information before Congress concerning 
the need for strengthening the competitive price provision of the Clayton Act, 
make clear that the evil dealt with by the proviso of section 2 (b) was the easy 
avoidance of the prohibition against price discrimination. 

The control of that evil was an important objective of the Robinson-Patman 
Act. The debates, the Commission’s report and recommendation and statutory 
changes show this. The conference report and the explanation by one of the 
managers, Mr. Utterback, are quite definitive upon the point. 

Because of experience under the Clayton Act, Congress refused to continue 
its competitive price proviso. 


I would like to say, Mr. Chairman, that when H. R. 2820. was be- 
fore your committee in 1951, the majority of the Federal] Trade Com- 
mission, represented by Commissioner Spingarn, appeared and op- 
posed H. R. 2820, and recommended the enactment of a bill which 
is exactly the same as H. R. 11 is at present before you now. 

Mr. Maerz. Let me ask you this. There has been testimony before 
the subcommittee that there is no apparent distinction between the 
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injury tests of section 2 (a), and that the enactment of H. R. 11 would 
make good faith a complete defense, not only where the effect is to 
substantially lessen competition, but irrespective of the limited extent 
of the injury caused by the discrimination. 

I wonder what your comment would be? 

Mr. Cassepy. Mr. Maletz, I heard Mr. Simon’s testimony, and I 
didn’t agree with his statement. I don’t think that there is any doubt 
but there are two competitive tests, one the substantial injury to com- 
petition, and the other injury to a competitor in an ‘bbvident com- 
petitive situation. 

The CuatrMan. You believe there is a difference? 

Mr. CassEpy. Absolutely, certainly there is a difference. And it 
was intended that there should be a difference, and it was so added 
to protect competition in individual competitive circumstances, as 
well as competition generally. 

I would like to say this, that if 2820 or a bill of that type is en- 
acted—that is the opposite of H. R. 11—together with the ruling of 
the Supreme Court in the Standard Oil case, they would mean that 
the individual seller’s private interest, in discriminating in price, 
will prevail over the public interest in protecting competition against 
discriminatory prices. It would mean that the prohibition against dis- 
criminatory prices in subsection (a) of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act would become largely a nul- 
lity, and subsections (a) and (b) of section 2 taken together would 
be for the most part merely a declaration of the individual’s rights 
to discriminate in price regardless of the injurious effects resulting 
therefrom. 

I would like to make another point 

The CuarrMan. That bill that you mentioned is not before us. 

Mr. Cassepy. No, that was in 1951, that bill was before your com- 
mittee at that time. And I pointed out at that time that Mr. Spingarn, 
who was then a member of the Federal Trade Commission, appeared 
here, and he recommended a bill which is the same as H. R. 11. 

I was drawing the contrast between the two bills. 

I would like to point out that if a bill confirming the ruling of the 
Supreme Court in the Standard of Indiana case is enacted, it would 
supply competition as a justification for what otherwise would con- 
stitute an unjust discrimination in price. 

In effect, this would legislatively say that buyers such as the whole- 
salers who are members of my association, who are unjustly discrim- 
inated against, would have no ground of objection if the seller shows 
that his discriminatory lower price to a competing buyer was made 
in good faith to meet an equally low price of a competitor. 

I think the arguments made by most of those who would oppose 
H. R. 11 overlook the competition at the secondary level and give it no 
consideration. 

If substantial injury to competition resulting from discrimination 
in price is not inconsistent with the so-called good faith of the dis- 
criminator, then the statute prohibiting price discrimination is, or 
would be, wholly of no effect. 

To hold that good faith and substantial injury to competition result- 
ing from price discrimination are consistent would mean that a dis- 
oriminator could escape any charge of unlawful price discrimination 
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by simply claiming that he acted in good faith regardless of the re- 
sulting injury to competition. 

The effect of the discrimination would have no bearing on the de- 
——n of whether the discriminator did or did not act in good 

aith. 

Mr. CuarrMan, that is about all I think I would summarize in sup- 
port of H. R. 11. 

I would like to mention that we also support the principles and 
objectives of H. R. 8395. I have not made a detailed study and analy- 
sis of all of the provisions of that bill, and I realize there may be some 
inadequacies in the drafting of that bill. 

The Cuarrman. If you wish to submit any supplementary state- 
ment in connection with your support of the latter bill, you may have 
the right to do so. 

Mr. Cassepy. I have it in this statement, if I may let it be submitted 
at the same time. 

The Cuarman. Thank you very much, Mr. Cassedy. 

This will terminate the hearing on those two bills. The report will 
be kept open so that interested parties may submit their statements 
pertaining to those bills. 


STATEMENT OF JAMES W. CASSEDY 


Mr. Chairman and members of the committee; I am James W. Cassedy, geu- 
eral counsel of the Motor and Equipment Wholesalers Association. I thank you 
for the privilege of presenting a statement on behalf of my association relative 
to the legislation proposed in H. R. 11 and H. R. 8395. 

The Motor and Equipment Wholesalers Association is an international trade 
association composed of wholesale distributors of automotive parts, tools, equip- 
ment, and accessories. It has about 1,500 members who operate approximately 
8,500 wholesale trade outlets located throughout the United States and Canada. 
The business of these members constitutes a substantial part of the automotive 
service industry which is now one of the largest industries of the United States. 

Our members employ many thousands of people and contribute substantially to 
the employment of many thousands more in the establishments of manufacturers 
from whom they buy and of retailers to whom they sell. They sell to independent 
garages, service stations, car dealers, fleet operators, and miscellaneous trade 
outlets. They compete directly with automobile factories, with oil and rubber 
companies, with some car dealers, with other automotive wholesalers, and 
indirectly with chain stores and mail order houses. Our members buy from many 
manufactures who also sell to these competitors. 

Our members are called independent wholesalers in contrast with distributors 
and dealers connected with nationally integrated automobile manufacturers, 
service station operators connected with the oil companies, and others that are 
also engaged in the sale and distribution of similar automotive merchandise. 

The importance of free and independent distribution by such wholesalers, dis- 
tributors, dealers and operators, as well as by all persons engaged in distribution 
of commercial products, can not be over emphasized for the protection and 
maintenance of our American free competitive enterprise system. 

Our members believe strongly in the national public policy expressed by 
Congress in the Federal Trade Commission Act and the antitrust laws, partic- 
ularly the Sherman, Clayton and Robinson-Patman Acts. We believe strongly 
in our fundamental free competitive enterprise system that is protected and 
maintained by these laws. We look to their enforcement to protect the right 
of all American businessmen to be independent, to make their own decisions, 
and to determine their own actions in accordance with their own judgments. 

Individually our members are typical small businessmen. However, we are 
not opposed to “bigness” as such. We believe that in a country such as ours small 
businessmen need the incentive to grow as part of our free competitive enterprise 
system. Certain types of production necessarily require large capital investment 
and large scale operations. But by the same token the vast number of small, 
independent businesses that constitute such a vital part of our economy are- 
essential to any free competitive enterprise system worthy of the name. 
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There is no special virtue in being small, just as there is no particular merit in 
being big, but there is a virtue and great merit in being free and independent. 

A really free competitive enterprise system embraces the sum total of many 
day-by-day decisions—some good and some bad—but freely made by individuals 
acting individually in the conduct of their own businesses. 

Small businessmen must be protected in their right as American citizens to be 
independent, to make their own decisions, and to determine their own actions 
in accordance with their own judgments. Big business, though not to be con- 
demned merely because it is big, must not be permitted to black out small bus- 
iness, to rob it of its freedom of choice in decisions and actions, or‘to‘make small 
businessmen its pawns on the chess board of over-reaching economic power. 

The members of our association subscribe to and support its policies of free 
and open markets, equality of opportunity of all persons to compete in trade 
or business, and freedom of choice in the purchase and sale of all commodities. 
Our association has fought vigorously and continuously for free and open access 
to the important car-dealer and service-station markets. While not an easy 
job, breaking the shackles on these markets is a must for our members. 

We are opposed to unsound, unfair, and destructive methods of competition 
and other illegal practices. Specifically we are opposed to exclusive dealing 
practices, which wrongfully foreclose the car dealer and gasoline service station 
markets from us, and to price discrimination, which wrongfully deprives us 
of equality of competitive opportunity. 

Traditionally distribution has been the one area in our American economy 
that provided an opportunity for an enterprising person with limited means to 
establish a business for himself, to grow as his capability enabled him to grow, 
to become a citizen of consequence in his own community, and to operate his own 
business as a free, independent American citizen. 

The automotive service industry during the early part of the present century 
is a fine example of the system of free competitive enterprise which is the foun- 
dation of our Nation. When motor vehicles first began to appear on our roads 
and streets the demand for parts and service developed naturally. Enterprising 
persons responded to this demand. Some entered into the business of manufac- 
turing the parts. Others entered into the business of wholesaling the parts to 
supply the needs of the ever growing ranks of automotive repairmen. Thus the 
independent segment of the replacement parts business came into being. 

In those early days the automobile manufacturers were almost entirely pre- 
occupied with the production and sale of new cars. The service requirement was 
met by the independent elements of the industry. But with the growth of the 
industry the automobile manufacturers have become more and more interested 
in the replacement market. In fact the continual trend has been toward a 
greater and greater domination of the after-market by the car factories. 

In modern merchandising the dominance of nationally advertised brand names 
of automotive products with the resulting greater value to the car dealer fran- 
chise, the threat or implication that the franchise may be canceled on very short 
notice without cause, and the supervision and control of the car dealer’s business 
in the sale of cars and parts, has given the car manufacturer a domination over 
the dealer outlet that for all practical purposes those outlets are wholly subser- 
vient to the car manufacturers. 

For illustration, on January 1, 1954, General Motors announced a new pricing 
and distribution plan under which all 19,000 of its car dealers throughout the 
United States were given an opportunity of becoming wholesalers of replace- 
ment parts and other automotive products handled by the General Motors car 
divisions. Letters to the car dealers from the car manufacturing division urged 
them to enlarge their wholesale parts business as follows: 

“These changes materially broaden the line of parts which the General Motors 
dealer can offer at wholesale. They place every General Motors dealer in a 
position to do an aggressive job in making genuine General Motors parts available 
to repair shops and others who service General Motors cars, and to obtain the 
substantial gross profits from this business. They place you in a position to take 
full advantage of the possibilities of market for parts in your area. Further- 
more, they should stimulate those General Motors dealers who at present are 
engaging in parts wholesaling to only a minor extent, or not at all, to examine 
earefully the gross profit opportunities for the dealership that can come to 
them through wholesale parts activity.” 

In announcing this new plan spokesmen for General Motors indicated its 
purpose and objective, in the statement that : 
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“* * * the primary reason for the new policy is that General Motors, having 
manufactured approximately 50 percent of all cars, trucks, and engines, feel they 
should make effective a plan to penetrate the replacement parts market they are 
rightfully entitled to.” 

Under the new pricing plan, General Motors sells it products through its car 
divisions to its car dealers and through its United Motor Service and A-C 
Spark Plug divisions to automotive jobbers at established prices. Many of 
these car dealers and automotive jobbers compete with the members of our 
association. 

It is a well-established practice of our industry that independent manufacturers 
sell automotive products for original equipment to General Motors at lower prices 
than the prices charged for automotive products sold for replacement purposes. 
This practice was approved by the Federal Trade Commission in the so-called 
Spark Plug cases. Some of our members believe that General Motors is thus 
obtaining automotive replacement parts under the guise of original equipment 
at lower prices than the prices charged the independent wholesalers for identical 
replacement parts, and that General Motors is thereafter distributing and selling 
such automotive products through its car divisions in the replacement market at 
lower prices than such parts can be purchased by independent wholesalers from 
the same manufacturers that sell to General Motors. If this is occurring as 
reported, the independent manufacturer is granting and General Motors is re- 
ceiving price discriminations that substantially injure the competition of inde- 
pendent automotive wholesalers. 

In a proceeding by the Federal Trade Commission against General Motors Corp- 
oration, Docket No. 3152, decided November 12, 1941, the Commission made, 
among others, the following findings of fact: 

“In the course of its dealing with dealers, * * *, General Motors * * * adopted 
acts and practices which were designed to, and did, intimidate such dealers, and 
which coerced and compelled them to purchase parts and accessories solely from 
* * * General Motors * * * and prohibited purchases from outside sources * * * 


* * * * * * * 


“The entire plan was so designed as to prevent a dealer from making any pur- 
chases from jobbers or other manufacturers and to eliminate all parts and acces- 
sories other than those sold and distributed by * * * General Motors * * *.” 

The Commission concluded that the acts and practices of General Motors con- 
stitute unfair methods of competition, injure the public and competitors of Gen- 
eral Motors, substantially lessen competition and tend to create a monopoly in 
replacement parts used on General Motors cars, in violation of the Federal Trade 
Commission and Clayton Acts. 

Reports from our members indicate that nothwithstanding this decision of the 
Federal Trade Commission in 1941, General Motors has continued the same or 
similar acts and practices, condemned by the Commission, which actually or 
impliedly intimidate and coerce its car dealers to deal exclusively in automotive 
replacement parts purchased from General Motors. 

Moreover, at the present time there seems to be a widespread belief, established 
in the public mind, that exclusive dealing by car dealers is the orthodox rule 
and that any deviation therefrom is rank heresy. But be that as it may General 
Motors has now effectively foreclosed its competitors, particularly independent 
automotive manufacturers and wholesalers from the car dealer market. 

Another example in the automotive service industry is the control and domina- 
tion of the service station market by certain oil companies. The service stations 
are purportedly eperated as independent businesses, but actually are under the 
control of such oil companies through contracts of employment, short-term leases 
and franchises, purchase contracts, credit cards, and other means. These oil 
companies make contracts with manufacturers of tires, batteries, and accessories 
to influence their controlled service stations to buy and deal exclusively in their 
products. For this the oil companies receive from such manufacturers “over- 
riding commissions” on all net sales. 

Other manufacturers of competitive products and independent automotive 
wholesalers handling competitive lines, or even the same lines, are foreclosed from 
the service station market, the service station operators are deprived of freedom 
of choice where and from whom they will purchase, and the public is deprived of 
the benefit of free competition. 


1In the Matters of Champion Spark Plug Company, Electric Auto-Lite Company, General 
Motors Corporation and A C Spark Plug Company, Dockets 3977, 5624 and 5620, decided 
July 10, 1953. 
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Recently during the month of January the Federal Trade Commission issued 
complaints against 3 major oil companies and 3 leading tire companies 
as the latest effort of the Government to break up this type of exclusive dealing. 
A similar situation was dealt with by the Government in the cases against the 
Richfield Oil Company and Standard Oil Company of California. 

I do not need to tell you that our fundamental American system of free com- 
petitive enterprise is in danger of being destroyed by the flagrant violations of 
our antitrust laws and the failure to enforce those laws. If the failure to enforce 
them is the result of any inadequacy in their requirements, then I submit, if we 
are to have a free competitive enterprise system we need to do everything pos- 
sible to correct such inadequacy. It is in this light that we have considered the 
legislation proposed in H. R. 11 and H. R. 8395. 

H. R. 11 proposes an amendment to subsection (b) of section 2 of the Clayton 
Act, as amended by the Robinson-Patman (U. S. C., title 15, sec. 13). Before 
considering the proposed amendment let us look into the historical background 
of the statute. 

Section 2 of the original Clayton Act of 1914 makes it unlawful, in the course 
of interstate commerce, “either directly or indirectly to discriminate in price 
between different purchasers of commodities * * * where the effect of such dis- 
crimination may be to substantially lessen competition or tend to create a monop- 
oly in any line of commerce: Provided, That nothing herein contained shall pre- 
vent discrimination in prices between purchasers of commodities on account of 
the differences in the grade, quality, or quantity of the commodity sold, or that 
makes only due allowance for difference in the cost of selling or transportation, 
or discrimination in price in the same or different communities made in good faith 
to meet competition.” 

This section of the original bill, as introduced in the House by the Committee on 
the Judiciary, forbade price discrimination “with the purpose or intent to thereby 
destroy or wrongfully injure the business of a competitor, of either such purchaser 
or seller.” 

Its purpose, as indicated by the report of the committee, was primarily to pre- 
vent temporarily local price cutting for the purpose of injuring a competitor of 
the seller * but it was also designed to protect purchasers against discrimination 
which tended toward monopoly—to prevent the seller of an article from giving a 
price preference to favored buyers, so as to enable them to obtain an unfair com- 
petitive advantage over their rivals. There was no change in the portions I have 
quoted, until the bill went to conference committee. There the clause “with the 
purpose or intent to thereby destroy or wrongfully injure the business of a com- 
petitor” was stricken out and the following substituted: “Where the effect of 
such discrimination may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.’ The object of this change was manifestly, 
as was stated by Mr. Webb, the chairman of the House conferees, in presenting 
the report, “to give the section more elasticity and breadth.”* The qualification 
as to cost of selling was also added and in this form the bill was passed by both 
Houses. The result of the enactment of the section is, that prima facie, any dis- 
crimination is unlawful which tends toward restraint of trade or monopoly, 
whether it threatens this result by injury to the business of the buyer’s competi- 
tors, or the seller’s, or in any other manner whatsoever. But the discriminations 
may be justified by proof that it comes within one or the other of the expressed 
exceptions. 

So far as the section makes unlawful price cutting by a manufacturer, in order 
to injure a competing manufacturer, it merely describes specifically a method of 
competition which is unfair within the meaning of section 5 of the Federal Trade 
Commission Act of 1914, and which, when used for monopolizing purposes, is un- 
lawful under the Sherman law of 1890. In this aspect, the policy back of the sec- 
tion is the policy of the Sherman law. Insofar as it prevents price discrimination 
by a manufacturer in such a way as to give the favored buyer a competitive ad- 
vantage, the policy is rather that of the discrimination sections of the Interstate 
Commerce Act of 1887. As is well known, the policy back of those sections was to 
prevent a railroad from giving special rates to favored shippers, and thns enabling 
them to undersell their competitors and obtain a monopoly. Methods such as 
these were supposed to have been largely responsible for the growth of the 
Standard Oil Trust. 


2H. Rept. 627, 63d Cong., 2d sess. 
*51 Congressional Record 16273. 
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The proviso in original section 2 that “nothing herein contained shall prevent 
discrimination in price * * * in the same or different communities made in good 
faith to meet competition” was never judicially construed, and its meaning is 
most uncertain. 

When the Robinson-Patman amendment was being considered by Congress the 
Senate Committee on the Judiciary reported as follows : 

“The weakness of present section 2 lies principally in the fact that: (1) It 
places no limit upon differentials permissible on account of differences in quan- 
tity; and (2) it permits discriminations to meet competition, and thus tends to 
substitute the remedies of retaliation for those of law, with destructive conse- 
quences to the central object of the bill. Liberty to meet competition which can 
be met only by price cuts at the expense of customers elsewhere, is in its unmasked 
effect the liberty to destroy competition by selling locally below cost, a weapon 
progressively the more destructive in the hands of the more powerful, and most 
deadly to the competitor of limited resources, whatever his merit and efficiency. 
While the bill as now reported closes these dangerous loopholes, it leaves the fields 
of competition free and open to the most efficient, and thus in fact protects them 
the more securely against inundations of mere power and size.” * 

In June 1936, section 2 of the Clayton Act of 1914 was amended by the Robin- 
son-Patman Act. The intent of Congress was to strengthen the Federal antitrust 
laws forbiding price discriminations and other discriminatory practices substan- 
tially injurious to competition or tending to create a monopoly. The Robinson- 
Patman Act was designed to give protection against those practices to individual 
competitors and to preserve equal competitive opportunity at all levels of 
competition. 

Subsection (a) of section 2 makes unlawful not only discriminations which may 
be substantially to lessen competition or to tend to create a monopoly in any line 
of commerce, but also those discriminations which may injure, destroy, or prevent 
competition with a particular person. The cost proviso of old section 2 was re- 
written to make it plain that discrimination based on quantity could only be 
justified to the extent of actual cost savings. 

Payments of brokerage commissions directly to buyers, a favorite device em- 
ployed by the grocery chain stores for securing price concessions were prohibited 
in a new subsection (c). Subsections (d) and (e) prohibited payments for serv- 
ices and facilities except on proportionally equal terms, and subsection (f) made 
the buyer who induces an unlawful discrimination in price equally liable with 
the seller. 

The proviso of old section 2 permitting “discrimination in price in the same or 
different communities made in good faith to meet competition” was completely 
rewritten and placed in subsection (b) in the following words: 

“That nothing herein contained shall prevent a seller rebutting the prima 
facie case thus made by showing that his lower price or the furnishing of services 
or facilities to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished by a 
competitor.” 

In the Standard Oil of Indiana case the Federal Trade Commission construed 
as limiting the good faith defense to a procedural matter, unavailable in the 
fact of an affirmative showing that the discrimination may have the injurious 
competitive effects specified in subsection (a). 

The Supreme Court in the Standard of Indiana case* decided that Congress 
did not limit the good faith proviso, and that the good faith defense, when estab- 
lished, is complete under the Robinson-Patman Act as it was under the original 
section 2 of the Clayton Act. 

Mr. Justice Reed in his dissenting opinion in the Standard Oil case said: 

“* * * Congress intended to amend the Clayton Act that the avenue of escape 
given price discriminators by its meeting competition clause should be narrowed. 
The court’s interpretation leaves what the seller can do almost as wide open as 
before * * *. 

“The public policy of the United States fosters the free-enterprise system of 
unfettered competition among producers and distributors of goods as the ac- 
cepted method to put those goods into the hands of all consumers at the least 
expense. There are, however, statutory exceptions to such unlimited competi- 
tion. Nondiscriminatory pricing tends to weaken competition in that a seller, 


*S. Rept. No. 1502, to amend Antitrust Act, Jan, 16, 19386, 74th Cong., 2d Sess. 
5340 U. S. 231 (1951). 
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while otherwise maintaining his prices cannot meet his antagonist’s price to get 
a single order or customer. But Congress obviously concluded that the greater 
advantage would accrue by fostering equal access to supplies by competing mer- 
chants or other purchasers in the course of business. This is our reason. The 
statutory development and the information before Congress concerning the 
need for strengthening the competitive price provision of the Clayton Act, make 
clear that the evil dealt with by the proviso of section 2 (b) was the easy avoid- 
ance of the prohibition against price discrimination. The control of that evil was 
an important objective of the Robinson-Patman Act. The debates, the Commis- 
sion’s report and recommendation and statutory changes show this. The con- 
ference report and the explanation by one of the managers, Mr. Utterback, are 
quite definitive upon the point. Because of experience under the Clayton Act, 
Congress refused to continue its competitive price proviso.” 

In 1951 during the 82d Congress the House Committee on the Judiciary con- 
sidered H. R. 2820, which, if enacted would confirm the majority decision of the 
Supreme Court in the Standard of Indiana case. At that time B. W. Ruark, 
general manager of Motor & Equipment Wholesalers Association, presented a 
statement to the committee in opposition to H. R. 2820. Mr. Ruark pointed out 
that good faith should not be the test but the adverse effect on competition 
should determine whether a price is discriminatory. He further pointed out that 
Congress should amend the Robinson-Patman Act so that good faith in meeting 
a competitor’s equally low price shall be a complete defense to a charge of 
price discrimination only if it does not have an adverse effect on competition and 
tend toward monopoly. 

In opposing H. R. 2820 in 1951 the Federal Trade Commission suggested as 
an alternative that the present subsection (b) of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, be amended to read exactly as H. R. 11 
now proposes to amend the same subsection, in the following language: 

“Provided, however, That unless the effect of the discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly in any line of com- 
merce, it shall be a complete defense for a seller to show that his lower price or 
the furnishing of services or facilities to any purchaser or purchasers was made 
in good faith to meet an equally low price of a competitor, or the service or facili- 
ties furnished by a competitor.” 

Thus it appears that H. R. 11 is the exact opposite of H. R. 2820. Under H. R. 
2820 it was proposed to enact into statutory law the ruling of the Supreme Court 
in the Standard of Indiana case that the meeting of an equally low price of a 
competitor in good faith shall be a complete defense against a charge of price 
discrimination. 

The enactment of H. R. 2820 together with the ruling of the Supreme Court 
would mean that the individual seller’s private interest in discriminating in 
price will prevail over the public interest in protecting competition against dis- 
criminatory prices. It would also mean that the prohibition against discrimina- 
tory prices in subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, would become largely a nullity and subsections (a) and 
(b) of section 2 taken together would be for the most part merely a declaration 
of the individual’s right to discriminate in price regardless of the injurious effects 
resulting therefrom. 

The amendment now proposed by H. R. 11, on the other hand, would retain and 
continue the effectiveness of subsection (a) of section 2 as a protection of compe 
tition from injurious price discrimination. H. R. 11 would make it clear that 
the public interest in protecting competition against discriminatory prices would 
and should prevail over the individual seller’s interest in discriminating in price. 

The enactment of H. R. 2820 together with the ruling of the Supreme Court 
would supply competition as a justification for what otherwise would constitute 
an unjust discrimination in price. In effect this would legislatively say that 
buyers, such as the wholesalers who are members of my association, who are un- 
justly discriminated against, would have no ground of objection if the seller 
shows that his discriminatory lower price to a competing buyer was “made in 
good faith to meet an equally low price of a competitor.” 

If substantial injury to competition resulting from discrimination in price 
is not inconsistent with the so-called good faith of the discriminator then the 
statute prohibiting price discrimination is or would be wholly of no effect. To 
hold that good faith and substantial injury to competition resulting from price 
discrimination are consistent would mean that a discriminator could escape any 
charge of unlawful price discrimination by simply ciaiming that he acted in good 
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faith regardless of the resulting injury to competition. The effect of the dis- 
crimination would have no bearing on the determination of whether the dis- 
criminator did or did not act in good faith. 

For these reasons we recommend that your committee report H. R. 11 favor- 
ably and that the Congress enact it into the statutory law as an amendment to 
subsection (b) of section 2 of the Clayton Act, as amended by the Robinson-Pat- 
man Act. 

H. R. 8395 proposes to amend sections 3 and 4 of the Clayton Act to free those 
in commerce from restraints of trade and to allow small-business men freedom 
of choice in the conduct of their respective businesses as independent enterprises. 

Section 3 of the Clayton Act, as it now exists, provides: 

“Sec. 3. That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies or other commodities, whether 
patented or unpatented, for use, consumption or resale within the United States 
or any Territory thereof or the District of Columbia or any insular possession 
or other place under the jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, agree- 
ment or understanding that the lessee or purchaser thereof shall not use or 
deal in the goods, wares, merchandise, machinery, supplies or other commodi- 
ties of a competitor or competitors of the lessor or seller, where the effect of 
such lease, sale, or contract for sale or such condition, agreement or understand- 
ing may be to substantially lessen competition or tend to create a monopoly 
in any line of commerce.” 

Section 1 of H. R. 8395 proposes to amend this statute by providing two 
subsections. 

Subsection (a) apparently makes no substantial change in the existing law 
under section 8, as interpreted by the courts. However, it does propose to 
strengthen the section by the following: 

(1) “Services and facilities” are added to the commodities that come within 
the restrictions of the law. 

(2) The section is further expanded by making illegal not only these acts 
which prevent a lessee or purchaser from using or dealing in commodities of 
a competitor of the lessor or seller, but also any conduct “which operates against 
such person’s freedom of choice in using or dealing, in the goods, wares, mer- 
chandise, machinery, supplies, or services or facilities of a competitor or com- 
petitors of the lessor or seller. * * *” 

(3) The interpretation of section 3 by the Supreme Court in the “Standard 
Stations” case® on exclusive dealing by gasoline service station operators is 
written into the law so that »xclusive dealing practices are specifically defined 
as illegal where the effect “muy be te prevent or eliminate a substantial amount 
of competition in any section, community, or trading area * * *” 

Subsection (b) is entirely aew. In certain circumstances a supplier may 
maintain the legal fiction that his dealer is an independent businessman while 
actually the supplier exercises absolute control over virtually every aspect of 
his business. The proposed amendment does not interfere with a supplier’s 
contractual rights so long as they comply with the Federal Trade Commission 
Act and the antitrust laws. It does provide: 

(1) That as long as a supplier represents to the dealer and to the public that 
the dealer is an independent businessman, then in practice the dealer must have 
all of the rights of an independent businessman. 

(2) That a dealer may establish a prima facie case against a supplier by 
showing a threat or an act of cancellation, termination, or refusal to renew a 
contract to sell, lease, license, or franchise, for reasons not expressly provided 
for and specified in the agreement, and that the supplier engages in a substantial 
amount of the trade in the commodities, services, or facilities in the section, 
community or trading area to which the threat or act of cancellation, termina- 
tion or refusal to renew applies 

(3) That such prima facie evidence shifts the burden of proof to the supplier 
to justify a cancellation or a refusal to renew. 

Section 4 of the Clayton Act, as it now exists, provides: 

“Sec. 4. That any person who shall be injured in his business or property by 
reason of anything forbidden in the antitrust laws may sue therefor in any 
district court of the United States in the district in which the defendant re- 


® Standard Oil Company of California vy. U. 8., 337 U. 8. 293 (1949). 





TO AMEND SECTIONS 2 AND 3 OF THE CLAYTON ACT 375 


sides or is found or has an agent, without respect to the amount in controversy, 
and shall recover threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney’s fee.” 

Section 2 of H. R. 8395 proposes to amend this statute by adding at the end 
thereof language providing: 

(1) That a private litigant, when he is successful in obtaining equitable re- 
lief, such as an injunction under section 16 of the Clayton Act, shall recover 
from the defendant his cost of suit and a reasonable attorney’s fee. This will 
provide an incentive to the private litigant to restore fair competition in an 
equity action, as well as to recover triple damages in an action of law. The 
public interest would be served by both types of private litigation to enforce the 
antitrust laws. 

(2) That the private litigant plaintiff may at any time ask the Court to de- 
termine and certify whether his cause of action is or is not based upon probable 
cause, If the Court so finds and certifies that the action is based on probable 
cause, then such plaintiff, even if he should not win the final judgment, is entitled 
to recover from the United States his cost of suit and reasonable attorney’s fees 
in the event that such costs would impose undue hardship upon the plaintiff. 

It is well known that the cost to the plaintiff of private antitrust enforcement 
is so great that it is out of the financial reach of the ordinary citizen harmed by 
antitrust law violations. Under the proposed amendment, once the Court finds 
and certifies probable cause, the plaintiff should be given the means to prosecute 
his action if he cannot bear the cost himself without undue hardship. 

The members of Motor and Equipment Wholesalers Association believe that 
the enactment of H. R. 8395 would afford the means of breaking the shackles on 
the important car dealer and service station markets and would make such mark- 
ets free and open to all competitors; the car dealers and service station operators 
would have freedom of choice where and from whom they will purchase; and the 
public will have the benefit of free competition. 

For these reasons we recommend that your committee favorably report H. R. 
8395 and that the Congress enact it into law. 


Numerous letters were received by the subcommittee from the fol- 
lowing organizations in favor of H. R. 11 and H. R. 8395. 


In Favor or H. R. 11 Anp H. R. 8395 


Foss-Melnick Sales Co., 260 West Broadway, New York, N. Y. 

George A. Mendes & Co., 225 Broadway, New York, N. Y. 

Salter Canning Co., North Rose, Wayne County, N. Y. 

L. J. Jarmuz, 107 Bogardus Street, Buffalo 6, N. Y. 

Edgar F. Scholand, 160 Van Rensselaer Street, Buffalo, N. Y. 

Joseph C, LaMastra, 320 Niagara Frontier Food Terminal, Buffalo, N. Y. 

Plastone Company, Inc., 4100-18 West Grand Avenue., Chicago, Il. 

The Nicholas J. Janson Co., Schmidt Building, Cincinnati, Ohio. 

Pablum Products, Evansville, Ind. 

Heffernan & Levine, 60 Hudson Street, New York, N. Y. 

Buffalo and Suburban Gasoline Retailers Association, 405 South Union Road, 
Williamsville, N. Y. 

Casale Prescription Pharmacy, 298 Power Street, Brooklyn, N. Y. 

Kenneth G, Rhodes, 1 Jesse Court, Troy, N. Y. 

Meninrath Brokerage Co., 301 North Main, Wichita, Kans. 

Real Gold Company, Redlands, Calif. 

New York State Pharmaceutical Association, 117-119 East 69th Street, New 
York, N. Y. 

Mr. & Mrs. Joseph Klein, 243 Jefferson Street, Brooklyn, N. Y. 

Fritsch, Jefferson & Cope, 139 South Third Street, Philadelphia, Pa. 

R. B. McCleary & Co., New World Life Building, Seattle, Wash. 

Aberle, Schwab & Co., Inc., 100 Hudson Street, New York, N. Y. 

B. W. Dyer & Co., New York, N. Y. 

Chun King Sales, Inc., 200 North 50th Avenue West, Duluth, Minn. 

Ben Dichter, 76 East Tremont Avenue, Bronx, N. Y. 

Heublein, Inc., 3830 New Park Avenue, Hartford, Conn. 

Remmes-Bredenberg Co., 176 Niagara Frontier, Buffalo, N. Y. 

California Prune & Apricot Growers Association, San Jose, Calif. 
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W. & F. Manufacturing Co., 251-257 Seneca Street, Buffalo, N. Y. 

Flag Packing Corp., 179 Cherry Street, Brooklyn, N. Y. 

C. B. Cooper & Co., Chronicle Building, Houston, Tex. 

M. H. Straus & Co., Ltd., 1900 Euclid Avenue, Cleveland, Ohio. 

George Bornet, 208 Walnut Street, Philadelphia, Pa. 

The National Sugar Brokers Association, 129 Front Street, New York, N. Y. 

Housum Kline Co., 679 The Arcade, Cleveland, Ohio. 

Louisiana State Rice Milling Co., Inc., Abbeville, La. 

Cartan & Jeffrey Co., 4959 Leavenworth Street, Omaha, Nebr. 

Don Conover & Co., 2630 East 75th Street, Chicago, Il. 

Edmundson-Duhe Rice Mill, Rayne, La. 

Rich-Diener Co., 90 West Broadway, New York, N. Y. 

“a Council of Greater New York, Hotel Martinique, New, York, 

The Bronx County Pharmaceutical Association of New York, Bronx, N. Y. 

R. H. MeVay Co., Republic Building, Oklahoma City, Okla. 

Dreyer’s Pharmacy, 87 Wolf’s Lane, Peham, N. Y. 

The Page Milk Co., Merrill, Wis. 

Arthur C. Marquardt & Co., Inc., 1300 West Ninth Street, Cleveland, Ohio. 

Piatt-Falk Sales Co., 2345 West Devon Avenue, Chicago, Ill. 

The Freeman Co., 308 South Liberty Street, Winston-Salem, N. C. 

John Salzer & Co., 1704 Florida Avenue, Tampa, Fla. 

The William G. Bell Co., 189-191 State Street, Boston, Mass. 

Blanke-Baer Extract & Preserving Co., 3224-3234 South Kingshighway, 8t. 
Louis, Mo. 

BD. R. Swick, East 1203 19th Avenue, Spokane 35, Wash. 

Chas. G. Kidney Co., 201-202 Perry-Payne Building, Cleveland, Ohio. 

Brechet & Richter Co., 200 North Second Street, Minneapolis, Minn. 

A. K. Ackerman Co., 355 Leader Building, Cleveland, Ohio. 

Jos. A. Zaloom & Co., 8 Jay Street, New York, N. Y. 

Jerome W. Doner Co., 330 South 16th Street, Philadelphia, Pa. 

Massey-Thompson, 1613 North Broadway, Oklahoma City, Okla. 

Backer & Green, 426 Gravier Street, New Orleans, La. 

Earl W. Peterson, 1663 Fairway Drive, Birmingham, Mich. 

Orville V. Vaughan, 14800 Glastonbury Road, Detroit, Mich. 

George R. Lyons Co., 1200 West Ninth Street, Cleveland, Ohio. 

Pearling Brokerage Co., 902 Torrey Building, Duluth, Minn. 

Nat Greenspan & Co., Inc., Western Reserve Building, Cleveland, Ohio. 

Pemberton Brokerage Co., City National Building, Oklahoma City, Okla. 

Chas. A. Riegler & Co., 1220 West Ninth Street, Cleveland, Ohio. 

Betzold & Buckingham, Inc., 814 Standard Building, Cleveland, Ohio. 

Barta-Pfeffer Co., 620 Bolivar Road, Cleveland, Ohio. 

MeManus-Heryer Brokerage Co., 718 Commerce Exchange Building, Oklahoma 
City, Okla. 

Paul L. Gordon Co., 15730 Lake Avenue, Cleveland, Ohio. 

C. T. Beauregard, 62 LaSalle Road, West Hartford, Conn. 

Jacob Medvene, 1632 East Washington Lane, Philadelphia, Pa. 

Robert Stewart & Sons, 101 Bala Avenue, Bala Cynwyd, Pa. 

J. I. Daily, 7 Bala Avenue, Bala Cynwyd, Pa. 

Levin Brokerage Co., 116 North Delaware Avenue, Philadelphia, Pa. 

Andoran Bergida & Danks, Inc., 29-28 41st Avenue, Long Island City, N. Y. 

G. M. Davis, 643 Drexel Building, Fifth and Chestnut Streets, Philadelphia, 
Pa. 

Consolidated Brooklyn Retail Pharmacists, Brooklyn, N. Y. 

Tampa Food Brokers Association, Tampa, Fla. 

The Paul E. Kroehle Co., 304 Western Reserve Building, Cleveland, Ohio. 

Steinhardter & Nordlinger, 105 Hudson Street, New York, N. Y. 

B. Flegelman, 141 East 21st Street, Brooklyn, N. Y. 

McCormick & Block, 2312 East Fourth Street, Cleveland, Ohio. 

W. E. Pugh Co., 1853 Union Street, San Diego, Calif. 

Carey & Coale, 101 North 33d Street, Philadelphia, Pa. 

The William R. Kern Co., 3701 North Broad Street, Philadelphia, Pa. 

A. R. Wagner Organization, 135 South Second Street, Philadelphia, Pa. 

Smyrna Imports Co., Inc., 159-163 Hudson Street, New York, N. Y. 

R. H. MeVay Co., Post Office Box 842, Oklahoma City, Okla. 

Robert H. Doriss Co., 95 Fairmount Avenue, Philadelphia, Pa. 
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Philadelphia Food Brokers Association, Philadelphia, Pa. 

Mildred C. Schoen, 884 West End Avenue, New York, N. Y. 

Comegys Food Corp., Tackawanna and Foulkrod Streets, Philadelphia, Pa. 

Peer-Kennedy Co., Inc., P. O. Box 2886, Greensboro, N. C. 

Boyce, Chambers & Kohl, 1 Belmont Avenue, Bala Cynwyd, Pa. 

The T. M. McLaughlin Co., 276 Rockefeller Building, Cleveland, Ohio. 

Moore Food Sales Co., 33d and Arch Streets, Philadelphia, Pa. 

Van Praag-Le Gros Co., West Lake Street and Monk Avenue, Hopkins, Minn. 

Platt & Co., 2000 West 14th Street and Monk Avenue, Hopkins, Minn. 

Kurtzman Sales Co., 2636 Walnut Street, Denver, Colo. 

B. F.. Pfeister Co., 502 CPA Building, Detroit, Mich. 

Hulgen-Snyder Associates, 1274 Stirling Street, Philadelphia, Pa. 

Deblinger, Pfluger Co., 50 Church Street, New York, N. Y. 

H. Kempton Hastings, New Hempstead Road, New City, Rockland County, N. Y. 

Sydney Gerhardt, 163 Ocean Avenue, Brooklyn, New York. 

E. W. Mills Co., 16 Chestnut Street, Philadelphia, Pa. 

Wilgus, Sampson & Onesti, 125 City Line Avenue, Bala Cynwyd, Pa. 

James Gleason, New York Avenue, Congers, N. Y. 

Ifoyt & Gaffney Co., 200 West 14th Street, Cleveland, Ohio. 

Williams & Lytle, 1720 Euclid Avenue, Cleveland, Ohio. 

King-Moseley Co., 426 B Street, San Diego, Calif. 

Mary Thaler, 1417 Avenue K, Brooklyn, N. Y. 

Neal W. Keefer Co., 858 Leader Building, Cleveland, Ohio. 

The Walter P. Boos Co., 300 Western Reserve Building, Cleveland, Ohio. 

J. A. Plain Co., Marshall Building, Cleveland, Ohio. 

Wm. H. Morse Co., 100 Hudson Street, New York, N. Y. 

Kelley-Clarke Co., 420 South San Pedro Street, Los Angeles, Calif. 

Taylor & Atmore, Inc., Bourse Building, Philadelphia, Pa. 

Gabriel R. Vinokur, 918 West Wyoming Avenue, Philadelphia, Pa. 

Walton-Cooper Co., Inc., 716—717 Empire Building, Pittsburgh, Pa. 

W. S. Mountfort Co., Inc., 104 Niagara Frontier Food Terminal, Buffalo, N. Y. 

William L. Stefanik Co., 452 Franklin Street, Buffalo, N. Y. 

The H. A. N. Daily Co., 7 Bala Avenue, Bala Cynwyd, Pa. 

Otis V. Jones, Jr., Box 5366, Raleigh, N. C. 

Lindenbaum-Weil Co. Inc., 135-39 Northern Boulevard, Flushing, N. Y. 

James A. Weaver Co., 224 West Orange Street, Lancaster, Pa. 

El Morro Food Distributors, Inc., 99 Hudson Street, New York, N. Y. 

Gash, Ferolie Corp., 162 East 64th Street, New York, N. Y. 

Louis A. Ludwig Co., 48 South Front Street, Philadelphia, Pa. 

Cains’ Parts & Service, P. O. Box 1060, Lake Wales, Fla. 

Automotive Wholesalers Association of Bridgeport, Inc., 2091 Fairfield Avenue, 
Bridgeport, Conn. 

Consolidated Service Co., 400 North Myrtle Avenue, Jacksonville, Fla. 

Pensacola Automotive Supply Co., 212 West Intendencia, Pensacola, Fla. 

Central Electric Co., Hattiesburg, Miss. 

Bay State Retail Gasoline Dealers Association, Inc., 5 Avon Road, Norwood, Mass. 

Vaughn & Wright, 524 First Street, West Palm Beach, Fla. 

Stradley Motor Supply, Inc., 316 West Central Avenue, Orlando, Fla. 

Speed Auto Supplies, P. O. Box 296, Greenville, Ala. 

Hines Auto Parts Co., Hollywood, Fla. 

Emmit Hughes, Lucedale, Miss. 

Auto Parts & Tool Co., Montgomery, Ala. 

Alabama Auto Parts Co., Birmingham, Ala. 

Tuskegee Auto Parts, 118 Eastside, Tuskegee, Ala. 

George Gleason, 2345 Duane Street, Los Angeles, Calif. 


The following organizations are opposed to H. R. 11 and H. R. 
8395 : 
OppPoseD To H. R. 11 ann H. R. 8395 


Hudson Pulp & Paper Corp., 477 Madison Ave., New York, N. Y. 

Southworth Company, West Springfield, Mass. 

Rastern Corp., Bangor, Maine, 

The Chesapeake Corp., West Point, Va. 

Commerce and Industry Association of New York, Inc., New York, N. Y. 
National Steel Corporation, Pittsburgh, Pa. 
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The Cuarrman. Our next hearing will be on Wednesday, May 2, at 
10 o’clock a. m., when we shall hear the Comptroller General of the 
United States, Joseph Campbell, concerning his report on airlines in 
connection with our inquiry concerning certain aspects of the aviation 


industry. : i . 
A letter from the Small Business Administration, dated May 11, 


1956, re H. R. 8395 is as follows: 


SMALL BusINESsS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., May 11, 1956. 


Re H. R. 8395: To amend sections 3 and 4 of the Clayton Act to free those in 
commerce from restraints of trade and to allow small-business men freedom 
of choice in the conduct of their respective businesses as independent enter- 
prises. 

Hon. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN CELLER: Further reference is made to your letter of Janu- 
ary 21, 1956, requesting the views of this agency on the above-named bill. 

The proposed bill was introduced ‘to free those in commerce from restraints 
of trade and to allow small-business men freedom of choice in the conduct of 
their respective businesses as independent enterprises.” We interpret this to 
mean that the bill would, among other things, control the relationship between 
oil companies and gas stations, automobile manufacturers and dealers, and sim- 
ilar relationships. 

The bill proposes to achieve these objectives by amending section 3 of the 
Clayton Act to include “services” and “facilities” in addition to the present goods, 
wares, merchandise, machinery, and supplies under “commerce” as defined in the 
act. Further, it is proposed to make it unlawful for anyone to make arrange- 
ments or take any course of action which would prevent another from freedom 
of choice in using or dealing in goods or services of a competitor. 

This bill also would make it unlawful for any person to interfere with the 
selling price or volume of goods to be purchased or services to be used unless 
such act is expressly provided for in the terms and conditions of a sale or cun- 
tract, and is otherwise lawful under the antitrust laws. 

Sections 1 (a) and 1 (b) of the bill add new concepts to the Clayton Act and 
introduce new language which, we believe, may serve to undermine the present 
construction of section 3 reached through many years of litigation and interpre- 
tation. Moreover, in our opinion, the proposed amendments to section 3 of the 
Clayton Act would not add substantially to the protection presently enjoyed by 
small businesses under the act. 

The Small Business Administration recognizes that there exist certain small- 
business problems which may be solved by appropriate changes in the antitrust 
laws. However, we do not recommend changes in these laws where the effect 
and benefit of these changes are ambiguous, and the result of such amendments 
will be to alter basic constructions arrived at after many years of interpreta- 
tion. The antitrust laws are complex and the total effect of even apparently 
minor changes are often most difficult to foresee. 

Section 2 of the proposed bill would amend section 4 of the Clayton Act by 
authorizing a plaintiff to recover from the defendant his cost of suit including 
reasonable attorney’s fee. If the plaintiff does not prevail in final judgment, 
plaintiff may move the court to determine and certify that the plaintiff's suit 
is founded upon a showing of probable cause. If it is certified that a showing of 
probable cause has been established, then the plaintiff’s cost of suit and a reason- 
able attorney’s fee would be recoverable from and borne by the United States, 
except the Attorney General may move the court to deny, in whole or in part, 
the recovery by the plaintiff from the United States of his cost of suit and attor- 
ney’s fee upon the ground that the plaintiff can bear such fee without suffering 
undue hardship. It is believed that a provision such as this may give the oppor- 
tunity to a few small businesses to bring suit when otherwise they might not be 
able to afford to do so. It is also true that it would greatly increase litigation on 
doubtful cases relating to this subject matter and impose a heavy financial bur- 
den upon the Government and the courts. 
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The proposed amendment may be beneficial to an unsuccessful plaintiff who 
can be reimbursed for his cost but appears detrimental to a successful defendant 
who must bear his own expenses. We believe that persons bringing unsuccessful 
actions under the antitrust laws have no greater justification for relief by the 
Government from costs of such suits than do successful defendants. 

For the reasons stated and because of the ambiguity of the proposed amend- 
ment, the Small Business Administration does not recommend the enactment of 
H. R. 8395. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 


WENDELL B. Baxnes, Administrator. 
The hearing will continue thereafter. 
The meeting is now adjourned. 
(Whereupon, at 11:40 a. m., the committee adjourned, to reconvene 
at 10 a. m., May 2, 1956.) 


x 











